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The Regulatory Process 
By HonoraBLt—E Howarp FREAS 
Member, Interstate Commerce Commission 


I appreciate the invitation to participate in this program. Although 
I had planned to do so following last year’s meeting in San Francisco, 
my contemplated appearance here was to have been in a different 
capacity. At that time I had expected to invite rather than be invited. 
The intervening year may have somewhat changed our respective cir- 
cumstances, but we continue, in a high degree, to share the same prob- 
lems and to strive for like objectives. 

As New Year’s Day is a traditional time for making resolutions, 
so an annual meeting provides a fitting occasion for taking stock of what 
has transpired and for making plans for the future. But this is more 
than an ordinary anniversary. It is the 25th birthday of this Associa- 
tion, and it marks also the passing of a quarter of a century during 
which the Interstate Commerce Commission’s register of practitioners 
has been maintained. 

You have this morning heard and will continue to hear much about 
specific phases of practice and procedure. Let us for the moment stand 
back so that we may bring into focus no particular detail but a broad 
over-all view of the panorama of regulation. Our several interests sug- 
gest that the regulation to be discussed is that of transportation. 

In this country highly developed and efficient transportation has 
become commonplace—so much so, perhaps, that even some of us who 
are close to the picture may not be fully aware of the resulting social 
and economic aspects. Nevertheless, for present purposes let us assume 
what is easily demonstrated—that a highly improved transportation 
system is not only necessary for one’s comfort and happiness but is 
absolutely indispensable to an existence on a standard such as the 
American people enjoy today. 

This brings us to grips with our immediate problem. Granted that 
an adequate transportation system is indispensable, what is the role of 
regulation in relation to such a system? Should there not perhaps be 
less regulation; or would more regulation be desirable? Finally, how 
can that which we now have be improved? First, however, we need to 
review briefly the conditions out of which regulation was born and 
extended. 


Why Regulation Developed 


Many years ago when of our modern methods of transportation 
there were only the railroads, the Supreme Court said that a railroad 
company was created for “public purposes’’ and performed ‘‘a function 
of the State.’’! Just how the court would determine ‘‘a function of the 





*Speech delivered at 25th Annual Meeting Group Luncheon, Hotel Sheraton- 
Plaza, Boston, Massachusetts, May 19, 1954. 
1 Smyth v. Ames, 169 U. S. 466 
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State,’’ particularly in these days of many and diverse transportation 
agencies, I am not certain. I presume, however, that what it meant was 
that transportation so vitally concerns the public welfare that it is the 
responsibility of the State, if it is to do a proper job of governing, to 
see to it that the transportation needs of its people are provided for ade- 
quately and on terms of relative equality. In this sense, what the court 
said about the railroad company applies equally to other forms of public 
transportation. 

If, then, transportation is ‘‘a function of the State,’’ it follows that 
the State has a definite responsibility with respect thereto. This 
responsibility might be discharged by the State providing the service 
directly. There may still be some who advocate government ownership, 
particularly of railroads, as a matter of political philosophy. It is 
significant that with respect to rail transportation ours is the only 
country on the face of the globe today where it is performed almost 
exclusively by private initiative. The record of transportation in this 
country, both absolutely and by comparison with that of other countries, 
has been such that I do not greatly fear that public ownership of 
railroads will come so long as existing standards are maintained and 
the trend of present improvement continues. But let progress in 
transportation wane, either because of lack of initiative on the part 
of carriers or as a result of undue restraints by the States, and the tide 
of public ownership will rapidly swell. 

But though the State is not to perform this function directly, 
it is nevertheless responsible for seeing that it is properly performed. 
This is best done by applying such restraints and providing such induce- 
ments as circumstances justify and no more. 

In the early days of railroading, antedating regulation as we know 
it today, every city, ‘‘village and farm’’ clamored for service. The 
idea was to encourage the building of as many railroads as possible, 
and to depend upon competition to do the regulating. To foster and 
encourage the building of lines, property was donated, taxes were 
removed, and money was furnished through stock subscriptions and 
outright gifts. The net results were an overextension of lines, much 
unused capacity, and excessive competition. 

It soon became clear that, contrary to early hopes, competition would 
not serve as an adequate regulator. For one thing, it worked too 
unevenly. The major benefits went to the large communities and 
shippers—those with the most traffic to offer. The smaller communities 
and shippers received lesser benefits and the little communities un- 
fortunate enough to have no competition, if they were served at all, 
received what were termed normal rates. It encouraged rather than 
prevented rebates and all manner of special rates and concessions. It 
permitted a continual changing of rates so that no shipper knew what 
his competitor was paying. 

With respect particularly to rates there are fundamental reasons 
why competition is not an adequate regulator. In the railroad field 
the investment is very large, it is of a highly specialized nature, and 
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it is tied to its original location. If profitable transportation service 
cannot be performed at the original location the investment is lost. 
Under such circumstances, too much transportation without regulation 
inevitably results in the extensive cutting of rates. Even though 
an adequate return is not earned, it is often better to accept a meager 
return rather than to abandon what is already invested in the enter- 
prise. 

For such reasons, the first evils that legislation was intended to 
alleviate were unjust discrimination and the evil of exorbitant charges 
to those not favored with competition. Although the primary purpose 
was protection of the shipping public, a secondary effect was protection 
of the railroads since these factors also had a deleterious influence on 
them. Competition could not do the job. 

When economic conditions became difficult for shippers and hoped- 
for benefits were not realized, a change in public sentiment culminated 
in State efforts to cope with conditions through strong measures. 
Resulting legislation frequently went too far, and another reaction 
followed. Carriers’ efforts to control excessive competition were at 
best only temporarily successful. Then came the Wabash decision of 
1886 and, in 1887, Federal regulation. 

It is not suggested that the harmful conditions and the practices 
referred to persist today or that those now in control of our trans- 
portation systems would voluntarily seek to revive them. Nevertheless, 
should restraints be removed, some, by a desire for advantage, and 
others, because of the competitive situation thus created, would in- 
evitably see them restored. It is indeed naive to expect that upon the 
removal of restraints the abuses of yesterday would not return. 

I have been referring here mainly to the origins of railroad regu- 
lation. Excessive competition within the motor carrier industry and 
with other means of transportation, the general lack of full responsi- 
bility, and other factors figured in the enactment of subsequent regu- 
lation. Withdrawal of regulation would mean a reversion to conditions 
which, it is safe to say, neither carriers, shippers, nor the public would 
welcome. 

It may be hastily concluded that the competition of highway 
carriers, unlike that of railroads, would serve as an adequate regula- 
tor of rates. Highway transportation, in contrast with rail, may be 
undertaken with a relatively small investment and is not tied to its 
original location. From a physical standpoint a truck may operate 
here today and there tomorrow, all with the same equipment, though 
operating rights and investments in terminals have a restraining effect. 
If business increases, the fleet is easily augmented, and if it diminishes, 
equipment may be put to other uses. Yet in spite of this difference, 
rates are not regulated by the force of competition among motor 
carriers. If all transportation were performed by regulated carriers 
and all carriers were common carriers hauling without discrimination 
for all who choose to use their service it might be otherwise. But a 
substantial segment consists of proprietary and other forms of carriers 
of various description, who haul that which is to them attractive and 
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without regard to the effects on established rate structures, leaving for 
common carriers that which those that are unregulated find undesir- 
able. So long as this condition prevails the level of competition is 
largely fixed by forces beyond the control of regulated carriers. 


Is There Too Much Regulation 


Although a contrary impression may be gained from some of 
the ‘‘broadsides’’ recently released by speakers and writers, I feel 
confident that I am safe in saying that, generally speaking, a need for 
a broad plan of regulation is today conceded by the regulated as well 
as those that are unregulated. Basically, the problem is to effect a 
socially desirable balance between efficient regulation in the public 
interest and a fair regard for the rights of those whose activities are 
controlled. In determining this balance it should be remembered that 
a patient may be killed by an overdose of the best of medicine. 

A slogan which was popular several years ago was ‘‘Less govern- 
ment in business; more business in government.’’ Like most slogans, 
this one had the effect of obscuring rather than of illuminating the 
truth. The whole truth cannot be thus compressed into one little 
nuggct of wisdom. More enlightening is the statement, I believe origi- 
nally by Macaulay and in substance adopted by Lincoln: ‘‘The function 
of government is to maintain the peace, to do for its people that which 
they cannot do for themselves. Beyond this a wise government will 
not venture.’’ 

The lives of persons, both natural and corporate, daily become 
more complex. There is every reason not to add to this complexity 
unless a positive gain will result. However, regulation on the whole 
tends to reduce rather than add to the complexities of carriers’ and 
shippers’ daily lives. This statement is so self-evident that I wonder 
why more stress has not been laid on it. Think what would happen 
if shippers lacked a system of published and reasonably stable rates, if 
carriers had no tribunal to appeal to in the face of rate-cutting com- 
petitors, or if the restraints imposed through a system of operating 
rights were removed. The inconveniences which result from having 
to deal with the Commission are slight compared with what they would 
be under freer competition. Nevertheless, there is need for seeing that 
no unproductive regulatory effort is put forth. 

The matter was considered during a panel discussion at this 
Association’s last meeting.2 The view was expressed that regulation 
was carried to extremes. It is, however, noteworthy that when the 
panel ‘‘got down to cases’? there was an impressive shortage of 
suggestions. In what few there were there was little unanimity. The 
following frank expressions are taken from the record of that pro- 
ceeding :8 





224th Annual Meeting held at San Francisco May 13th and 14th, 1953. 
320 I. C. C. P. Journal 823 et seq. 
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‘¢ * * it is a strange thing, gentlemen, organizations have studied 
this question and then come up actually with very few suggestions of 
actual legislative changes for a reduction in regulation and some of 
the groups that have studied it actually suggested what would amount 
to an increase in regulation, although they started out to take down 
regulation.’’ 

‘« * * while it is quite popular today to say, let’s do away with 
government controls and government regulations, I think it is nonsense 
to talk about doing away with regulation of public transportation. 
The problem is not so much less regulation but it is the quality of 
regulation.’’ 

‘‘T think there is too much law on the books. But when I try 
to find what I would cut out, I don’t have very much success.’’ 

Applied to specific situations there are numerous instances where 
existing statutes seem wholly unnecessary and in fact objectionable. 
When, however, we reflect upon all of the situations which the statutes 
embrace, the reason for their existence usually becomes apparent. Some 
must be kept because, as I have said; of the propensity of carriers, 
at times abetted or coerced by shippers, to cut rates, discriminate, 
or otherwise take unfair advantage of greater freedom. Others find 
need in the avoidance of the sheer confusion and complexity that 
would follow a lifting of the steadying hand of Government. 

Undoubtedly, however, there are instances of present regula- 
tion, which, though at one time necessary, are no longer vital. Certain 
of the safeguards against unreasonably high rates may serve as examples. 
During the days of transportation monopoly such regulations were 
of primary importance, but those days are past. Monopoly in trans- 
portation is something which in this country is today extremely rare. 
A number of states provide by statute or by constitutional provision 
that rates may not be increased except after investigation and a finding 
by the regulatory body that the proposed increases are justified.‘ 
Nationally there is no such statutory requirement, but outstanding 
rate orders and the probability of suspension make it advisable in 
general increase proceedings to follow a similar course. These pro- 
ceedings are expensive for all concerned; they are necessarily protracted. 
Does the resulting good offset the attending evils? Though not a 
regulator of rates generally, solely from the standpoint of extortion 
there is no more effective regulator than competition. Additionally 
most Commissions have the power to suspend any rates the lawfulness 
of which is questioned.’ They exercise this power freely—sometimes, 
to my way of thinking, too freely. Usually coupled with this safeguard 
against exorbitant rates is a provision for the award of reparation— 
with interest.® 





4See for example Sec. 454 of the Pub. Steg Code and Sec. 20, Article XII 
of the Constitution of the State of Califor 

51. C. Act, Secs. 15(7); 216(g); 218(c): "307(e): 307(i); and 406(e). 

61. C. Act, Secs. 16(1) and 308(d). 
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I have long favored the repeal of the statutory requirement of a 
number of States that authority be obtained as a prerequisite to any 
increase. It may also be that there is here some room for relaxation 
of the Federal rule. 

The long-and-short-haul provision of the fourth section of the 
Interstate Commerce Act serves as another example of a law established 
to meet conditions which have since changed materially. I do not 
advocate the repeal of the fourth section, but neither do I believe that 
under present conditions, including other existing statutory provisions, 
it retains its former importance." Nor am I convinced that its adminis- 
tration cannot be simplified further, to the material advantage of all 
concerned. 

The foregoing are mentioned by way of example. There may, 
then, be instances in which regulation could to advantage be eliminated 
or at least made less restrictive. It is our joint responsibility to assist 
in keeping regulation abreast of the times. 

I read recently that the acts under which our regulation of trans- 
portation is carried on ‘‘are as decadent as the wheels of the horse- 
drawn wagons that were still rolling in our city streets when the 
legislation was created.’’® Without tracing the long sequence of early 
legislative events, let me point out that the Transportation Act of 
1920 represented a pronounced change from the old policy of restriction 
to that of positive governmental responsibility to see that an efficient 
and self-sustaining rail and water transportation system should prevail. 
It was a vitally important statute, both with respect to the substantive 
powers of regulation which it created, and with respect to the changed 
responsibilities of the Interstate Commerce Commission. 

Part II of the Act was passed in 1935, Part III in 1940, and 
Part IV in 1942. In enacting Part III, Congress announced a broad 
‘‘National Transportation Policy.’’ This embodies, among other things, 
the impartial regulation of all modes of transportation subject to the 
Act; the recognition and preservation of the inherent advantages of 
each; the promotion of safe, adequate and efficient service; reasonable 
rates; sound economic conditions for the carriers; fair wages and 
equitable working conditions; and cooperation with the States. There 
have been other recent changes and additions, notable among which is 
the Reed-Bulwinkle enactment of 1948. 

I cite these enactments, not to suggest that our regulatory authority 
is completely up-to-date, but to negative any thought that there has 
been no recent modernizing. 

The Congress has for some time been engaged in a study of 
transportation conditions and needs and is particularly seeking help 
in forming a new transportation policy. It is a project in which we 
all can be helpful and in which we all have a responsibility. 

Let me emphasize, however, that there are both constructive and 
objectionable ways of discharging our joint responsibility to keep 





7See comments of Mr. George H. Shafer, 20 I. C. C. P. Journal 836. 
8 Warren Brown, Railway Age, April 5, 1954. 

















JUNE, 1954 815 





regulation abreast of the times. The constructive way is to analyze 
a situation objectively, decide what is good and what is bad, and then 
strive in an open and straightforward manner for improvement. Regu- 
latory bodies do not claim perfection. Generally speaking, they stand 
ready to admit their own shortcomings. They are eager to see these 
corrected and will generally work to that end with any one who has 
a well thought-out proposal. Unfortunately, however, there appears 
to be a studied movement to discredit regulatory bodies in the eyes 
of the public. That certain people don’t like the Commission’s work 
is no occasion for great concern. Should the time ever come when 
all the opposing regulated interests and those that are unregulated but 
who share in the fruits of regulation join in singing the Commission’s 
praise I shall become concerned. But I am greatly concerned now 
with the ‘‘broadsides’’ of what appears to be a militant opposition. 
Confined to generalities, insinuations and innuendoes, they intimate 
things which are untrue or at least only half truths, but point out no 
particular problem, supply no probative facts, and offer no remedies.® 
The American free enterprise system presupposes that each individual 
or group will strive for advantage, but let that be openly, fairly, and 
honestly. 

It is significant that these ‘‘broadsides’’ have become prevalent 
during a time of substantial carrier prosperity. More than one rail- 
road official has recently stated that the railroads ‘‘are in the best 
physical condition of their history.’"° We hear repeatedly that since 
World War II the rails have improved their facilities to the extent 
of one billion dollars a year with little or no increase in funded debt." 
In a recent proceeding before the Commission it was testified that 
32 involved motor carriers’ assets increased from 1614 million dollars 
in 1946 to 44-1/3 million in 1950; the aggregate net worth during this 
period increased from less than six million to 1914 million; and their 
total net operating revenue increased from slightly more than one 
and one-half million to more than 10% million.'” 

These are examples of commendable records. Let the carriers 
have due credit therefor. I simply ask, does this suggest the unhealthy 
climate to which some carriers would like to have you think they 
are so unjustly condemned ? 


The president of one of our large rail lines in a recent speech 
on handicaps and climate ‘‘cloudy with outmoded regulations’’ said: 
‘‘Fair play would eliminate the umreasonable delay which attends 
general freight rate adjustment. It would restore to railroad manage- 
ment the right to exercise more of its own business judgment. It would 
recognize that users of transportation facilities built with public 
moneys must pay their fair share of the cost of using those facilities 
for commercial purposes.”’ 





r a Regulating Railroads—“The I. C. C. Is Not Up to the Job,” Time, April 
5, ’ 
nf ae Presidents View Traffic Outlook For 1954,” Transport Topics, Janu- 
ary 2, : 

11 Advance Press Release, New York Central System, Dec. 3, 1953. 

12 MC-F-4800, Stanley E. Wasie—Control. 
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‘*By taking off the handicaps we don’t mean wiping regulation of 
railroads off the statute books. It is important that this be clearly 
understood, because some people who are opposed to any lessening of 
govermental regulation try to make it appear we want to do away 
with all regulation. We don’t. We accept the principle of sensible 
regulation for public service industries. What we object to is outmoded 
regulation and overregulation, and that which regulates merely for the 
sake of regulating and goes beyond regulation in the public interest.’’!* 

I agree with much of what he said. I believe, however, that he, 
perhaps unwittingly, abetted those who are trying to make regulators 
look like insolent bureaucrats attracted to their jobs by lucrative com- 
pensation and security. 

Probably what has just been said should be addressed to some 
other group. I doubt that members of this Association determine the 
policy which I am criticizing. I realize also that I may have digressed 
somewhat from my main theme. I have made these remarks because the 
matter has reached a point where it should be of vital concern to all of 
us who are interested in transportation. 


Is Regulation Inadequate 


Let us proceed to the next phase of our inquiry. If, with a 
limited amount of modification, present regulation is good and essential, 
will not more be better? In any dynamic undertaking the passing 
of time brings with it new problems, and new problems call for new 
remedies. Undoubtedly there will be need for additional legislation. 
There is not an annual report of the Commission in which some is not 
suggested. By and large it is to make what we now have adequate and 
comprehensive and not to enlarge the framework around which the 
regulatory structure is built. I am personally convinced that in this 
country the possibility of unduly extending regulation surpasses that 
of under regulation. I have no extensive enlargement of regulation to 
advocate. If any is to be advocated, I suggest a most careful scrutiny 
of its necessity. 

There is, however, one phase of this problem for a brief discussion 
of which I ask your further indulgence. To my mind it is basic in 
the consideration of the adequacy of regulation. I refer to the situation 
now obtaining under which certain carriers are under compulsion 
to furnish adequate facilities at reasonable rates for all who choose 
to use their services, while others without a like compulsion or restraint 
use public facilities to compete with them in the transportation of 
selected tonnage. In addition to selecting the most profitable transpor- 
tation and leaving that which is unprofitable to common carriers, the 
practices of leasing and so-called ‘‘buy and sell’’ activities are resorted 
to. Differences in taxation add to the common carrier’s disadvantages 
in this competitive struggle. 





18 William White, President, New York Central System, “The Obstacle Race” 
before the Traffic Club of Chicago, Feb. 11, 1954. 
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Since time immemorial we have thought of public roads as ‘‘the 
king’s highway,’’ access to which should be accorded alike to all who 
choose to use them. I would not suggest that this right be curtailed. 
We must, however, be mindful of the fact that is daily becoming more 
self-evident—that common carriage is indispensable and that we cannot 
have adequate common carriage limited to the transportation of that 
which is attractive to no one else. 

Whether viewed in the light of the transportation of passengers 
or of goods we have come to the crossroads. We must decide whether 
we want an adequate common carriage transportation system or 
whether an unrestricted right to transport that which is to the indi- 
vidual shipper’s or traveler’s advantage is more desirable. It is a 
formidable choice, but it becomes more clear each day that the two 
are incompatible. The importance of this decision calls for deliberation, 
but the urgency requires action. 

In summary, then, I have indicated an unquestionable need for 
regulation, a belief that in broad perspective transportation regulation 
as we know it today is not excessive, and a conviction that while regula- 
tion must always be kept abreast of the times, no compelling justification 
now appears for any substantial enlargement of the regulatory orbit. 
If these views are sound, we have left for consideration the question of 
how best to make what we now have work. 


How to Improve the Regulatory Process 


As a starting point, we might undertake an objective appraisal of 
existing legislation and a close analysis of rules of practice and pro- 
cedure. We might include the Administrative Procedure Act and the 
Civil Service laws and regulations. A further examination of the Com- 
mission’s internal structures and methods might suggest much that could 
profitably be changed or eliminated. Time here does not permit explo- 
ration of these suggestions. An important thing to remember is that 
we must all work together. 

This Association is now a nation-wide organization with a member- 
ship of approximately 3,600. Almost since its inception as a functioning 
body the Commission has sought and respected its advice. The service 
it has rendered has made the enactment and enforcement of procedural 
reforms and the development of a sound basis for changing substantive 
policy a far simpler task. 

Over the years your organization has made numerous lasting con- 
tributions to the development of sound administrative policy. On many 
occasions you have established committees to study current problems. 
The resultant recommendations frequently have helped to crystalize 
thought on important issues. 

By combining the experience of practitioners with that of those on 
the other side of the bench much has been achieved that has helped to 
clarify procedural problems and to accelerate the administrative process. 
It is my personal hope that the Association, as well as the Commission 
itself, will continue to realize the desirability of remaining flexible and 
keeping an open mind when new forms and processes are suggested. It 
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is far too easy to fall into the ruts of the well-traveled and familiar 
roads of procedural and other technique. Although much has been ac- 
complished through cooperative effort between Association committees 
and the Commission, much more can be achieved. Solely by way of 
example attention is called to the pre-hearing narrowing of issues. It 
appears obvious that the saving of a great deal of valuable time and 
effort would be effected by the advance discovery of data and by resort 
to stipulations. Concealment, surprise and similar techniques have no 
proper place in matters before the Commission. Effectively to achieve 
the results desired requires a strong bond of mutual confidence in your 
brother practitioner. 

No discussion of the adequacy of regulation is complete without some 
reference to regulators. 

Someone has said ‘‘Let me name the administrator and I will let 
you write the law.’’ As this statement suggests, within the framework 
of most statutes there is room for considerable discretion on the part 
of the administrator. Legislation is often good or bad according to the 
abilities, capabilities, and firmness of purpose of those who administer 
it. But the capacity to get things accomplished is not measured simply 
by the skill and drive of the administrator; it is greatly affected by the 
facilities at his disposal and by the cooperation of interested parties. 

We solicit your help and your continued cooperation. In helping 
us to do our work expeditiously and to reach our judgments fairly in 
the full light of all relevant facts, you are helping yourself and those 
you represent. We are but the servants of all the people striving with 
the utmost impartiality to do our duty as we see it. 














The 25th Annual Meeting 


Pre-Convention Meetings 


The Executive Committee of the Association met in the Back Bay 
Room of the Hotel Sheraton Plaza for a business session at 2 p. m., on 
Tuesday, May 18. At 6:30 p. m. that evening the Chairmen of the 
Regional Chapters were guests of the Executive Committee at dinner. 
Both of these meetings were devoted largely to a discussion of ways 
and means of combating a newly organized effort to limit to lawyers 
the right to practice before administrative agencies, including the Inter- 
state Commerce Commission. 





Wednesday Morning Session—May 19 


The 25th Annual Meeting of the Association convened in the Hub 
Room of the Hotel Sheraton Plaza at 9:30 a. m., Wednesday, May 19, 
with President Giles Morrow presiding. 

President Morrow expressed pride in having the honor of presiding 
at the Silver Anniversary meeting of the Association, and voiced appre- 
ciation for the fact that four members of the Interstate Commerce Com- 
mission, and two distinguished educators from Harvard as well as a 
number of practitioners had agreed to participate in the program. He ac- 
knowledged and thanked the Committee on Arrangements for its many 
efforts, and particularly those of its Chairman, Mr. James R. Mac- 
Ananny, in planning a program that would stand as a deserving memo- 
rial to the Silver Anniversary meeting of the Association. 

Mr. Morrow introduced Mr. James R. MacAnanny, Chairman of the 
Arrangements Committee, who then presented Mr. Robert J. Fletcher, 
the President of District No. 1 Chapter. Mr. Fletcher, in a cordial 
speech of welcome on behalf of District No. 1 Chapter, made the mem- 
bers and their guests feel that New England hospitality was indeed un- 
surpassed in its sincerity and generosity. 


President Morrow’s Report 


President Morrow reported that the year had been a very active 
and productive one for the officers, committees and employees of the 
Association. Briefly outlining some of the work, he pointed to efforts 
made to improve the Journal, the diligent services rendered by the 
Special Committee on Fees for Services, and the assistance and coopera- 
tion being given to the President’s Conference on Administrative Pro- 
cedure, the New Hoover Commission, the Civil Service Commission and 
the Interstate Commerce Commission on various projects and studies. 
Among the year’s accomplishments, Mr. Morrow listed the publication 
of two significant books—‘‘ Abstracts of 286 Supreme Court Decisions’’ 
and ‘‘Fair Reward and Just Compensation, Common Carrier Service,’’ 
the latter by former Commissioner Clyde B. Aitchison. 
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President Morrow commented on three areas of activity which he 
considered very important to the future of the Association. The first 
related to education for practice. He stated that during the past year 
a committee of the Association composed of distinguished practitioners 
and educators worked long and conscientiously at the task of outlining 
a basic program. The report of the Committee on Education for Prac- 
tice was printed in the April issue of the Journal, and President Morrow 
urged that this important work be pressed forward. 

The next endeavor to which he commended concentrated attention 
is the achievement of greater unity in the conduct of the Association’s 
affairs and the development of a more closely knit national organization. 
He felt that substantial progress in these efforts had been made by the 
Special Committee to Cooperate with Regional Chapters, but that much 
remains to be done. 

Finally, President Morrow suggested that the Association continue 
to foster and encourage a closer working relationship with the Interstate 
Commerce Commission. He said he felt the presence of so many mem- 
bers of the Commission at the Annual Meeting was a tribute to the 
Association and its work and a recognition of the mutuality of our prob- 
lems and interests. He hoped it set a precedent for the future—a 
precedent not only to be matched, but to be outdone. 





Nominations Committee Report 


At the First Business Session on the Morning of May 19, Mr. J. L. 
Burke, Chairman of the Committee on Nominations, presented the recom- 
mendations of that Committee (see page 493 March, 1954 Journal) for 
the election of officers of the Association for 1954-55. In addition to the 
recommendations of the Committee on Nominations, the name of Richard 
Musenbrock, Attorney, of Minneapolis, Minnesota, for nomination as 
Vice President of District No. 9 was presented by Secretary Ford K. 
Edwards. Secretary Edwards stated the nomination of Mr. Musenbrock 
had been submitted to him, in writing, by members of the Minneapolis 
Chapter, as provided by the Constitution and By-Laws. President 
Morrow received the nominations and laid them on the table for action 
on May 20. The following officers, as nominated by the Committee on 
Nominations, were elected on May 20: 


President: James F. Pinkney, General Counsel, American Trucking As- 
sociations, Inc., 1424-16th Street, N. W., Washington 6, D. C. 


Treasurer: Wilbur LaRoe, Jr., Attorney, LaRoe, Brown & Winn, Invest- 
ment Building Washington 5, D. C. 


Secretary: Ford K. Edwards, Director, Bureau of Coal Economies, Na- 
tional Coal Association, 804 Southern Building, Washington 5, D. C. 
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Vice Presidents 


1—Neal J. Holland, General Attorney, Boston and Maine 
Railroad, 150 Causeway Street, Boston 14, Massachu- 
setts. 


3—Joseph G. Cooper, Assistant to Vice President, Bethle- 
hem Steel Company, Bethlehem, Pennsylvania. 


5—David G. MacDonald, General Counsel, McLean Truck- 
ing Company, Winston-Salem, North Carolina. 


7—H. D. Musick, Assistant Traffic Manager, Blue Ridge 
Glass Corporation, Kingsport, Tennessee. 


9—John M. Agrey, Director of Traffic, Public Service 
Commission, Bismarck, North Dakota. 


. 11—R. J. Andress, Vice President—Traffic, Service Pipe 
Line Company, Tulsa 2, Oklahoma. 


. 13—Wm. DeBoer, Traffic Manager, Colorado Fuel and Iron 
Corporation, Denver, Colorado. 


. 15—Howard A. Dent, Attorney-At-Law, 106 East Fourth 
Street, The Dalles, Oregon. 








A Forum on Improvement of Administrative 
Procedure 


The Association was particularly fortunate in having participate 
as panelists on the Forum on How to Improve the Administrative Pro- 
cedure the Honorable Charles D. Mahaffie, Honorable Hugh W. Cross 
and Honorable Anthony F. Arpaia, three able and distinguished members 
of the Interstate Commerce Commission, Dr. Louis A. Jaffe, an eminent 
Professor from Harvard Law School, Mr. Nuel D. Belnap, a well-known 
member of the I. C. C. Bar, versed in the practicalities of commerce law. 
The Moderator of the Panel was Mr. John R. Turney, a former Presi- 
dent of the Association of I. C. C. Practitioners. 

The Forum discussion, which was followed by an interesting series 
of questions put to the Panelists by members in attendance, is printed 
below : 

PANEL DISCUSSION 


Moderator John R. Turney: Mr. President, Ladies and Gentlemen. 
On our Panel for this morning’s Forum, we have probably as large a 
collection of prima donnas as ever has been gathered in one place. I am 
going to ask them all to come to the platform, and then I shall attempt 
to introduce them. 

Here, you have our Panel: Commissioners Charles D. Mahaffie, Hugh 
W. Cross, and Anthony F. Arpaia, Professor Louis A. Jaffe, of Harvard 
Law School, and Nuel D. Belnap, the only ‘‘private’’ in the ranks. 

While we still are in a more or less friendly mood, and as we are 
about to start, it might be well to introduce these learned Gentlemen, 
if, indeed, they need any introduction. 

The distinguished looking gentleman on my right is Commissioner 
Mahaffie who has been with the Interstate Commerce Commission almost 
as long as I have been practicing before it, and that is too long for any- 
body to mention in polite company. He originated in Oklahoma. Why 
he had to leave that State and settle on the West Coast has not yet been 
told. He finally disobeyed the laws of motion and came East. He was 
with the Commission for many years, becoming a member in 1930. Few 
men have attained the national reputation that Commissioner Mahaffie 
has attained, not only among practitioners, but with people in all walks 
of life. He is not only respected for his learning, his knowledge of the 
issues and his complete fairness, but also for the astuteness of his ques- 
tions upon oral argument. It is a great honor that we were able to 
induce Commissioner Mahaffie to be with us here today, and I am certain 
that all of us will benefit greatly. Mr. Commissioner Mahaffie! 

Now, on my left, we have a Commissioner who knew a good place 
when he saw it and he stayed there. He is one of the few Commissioners 
who has found out that he could be elected to office. He was able to 
convince or beguile, I don’t know which, the voters of Illinois for a 
number of years. He served in the State Legislature, and as Lieutenant- 
Governor. He is a distinguished member of the Bar. He has been so 
successful, professionally, that he can support a large farm. He has 
added dignity, learning and dispatch to the Commission. Mr. Commis- 
sioner Cross! 
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It is with a great deal of pleasure that I come to the next Panelist. 
In the old days, when I was practicing law in the west, we used to have 
the saying that when we took one of the young men from the Harvard 
Law School we had to waste two years in getting rid of the accent. Since 
that time, I have found that that accent serves a great purpose. 

Professor Jaffe, who is with us this morning, also came from the 
West Coast. I don’t know what the circumstances were, nor do I know 
why he had to leave. 

Professor Louis A. Jaffe: To earn my living! 

Moderator Turney: We will accept that alibi provisionally. Pro- 
fessor Jaffe has distinguished himself in the field of administrative law, 
and as the Professor of Administrative Law at Harvard Law School, 
sometimes modestly referred to as ‘‘The Law School.’’ Professor Louis 
A. Jaffe! 

Now, I assume that in Boston it will be rather difficult to introduce 
the next Commissioner, because he is from New England, from New 
Haven, and he comes from Yale Law School. He had a distinguished 
career as a member of the Bar until he fell in disrepute and became a 
motor carrier lawyer. The President finally rescued him from that un- 
fortunate condition, very much to the benefit of the Commission and the 
practitioners. We are very fortunate in having with us the learned, the 
hard-working, the fearless-speaking, driving force, known as Commis- 
sioner Arpaia! 

And now, we come to the ‘‘private’’ in the ranks. It is unnecessary 
for me to say anything but ‘‘Howdy.’’ He has been with us for many, 
many years, during which he has distinguished himself at the Bar. He 
is a member of one of the outstanding firms of commerce lawyers in the 
country. Today he is here, somewhat over his protest, in the negative 
position, but I am certain that the gentlemen opposing him will know 
that they have been in a ecat-fight before they get through. It is a 
pleasure to have Mr. Nuel D. Belnap of Chicago with us today! 

The subject which we are to discuss today is one which is extremely 
vital to our country, and particularly to the practice of commerce law, 
and to the regulation of transportation. 

We are threatened with a breakdown of the regulatory process. It 
seems a little strange, but if you will read the Congressional history of 
the Interstate Commerce Act, the Commission was established partially 
to enforce the Fourth Section, but theoretically, at least, to expedite the 
regulation of carriers! 

The tremendous work-load that is placed upon the eleven Commis- 
sioners is making it increasingly difficult to achieve that worthy objec- 
tive. Ways and means must be devised whereby some ten thousand 
matters that have to be administratively decided by them, in addition 
to other administrative duties, can be handled and handled expeditiously. 
Some of these ways and means will be discussed by our panel. The first 
question which will be debated is: 


Federal agencies engaged in the regulation of commerce or industry should 
cooperate in formulating and adopting uniform rules of evidence designed to 
meet the peculiar needs of administrative proceedings by excluding irrelevant 
and immaterial matter. 
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The important words involved in this question are ‘‘uniform,’’ 
‘‘irrelevant’’ and ‘‘immaterial.”’ 

Commissioner Cross will take the affirmative of this proposition, and 
Professor Jaffe, who protested vigorously by telephone, letter, telegram, 
air-mail and so forth, that I was forcing him to become—now let me get 
this right as I don’t want to misquote a Harvard Professor in Boston— 
but I think he said: ‘‘ Advocatus Diaboli.’’ 

Professor Jaffe: I was going to say ‘‘ Advocate of the Devil’’ today, 
so that everybody could understand it! 

Moderator Turney: I looked it up in the dictionary, so I understand 
that you are going to play the ‘‘ Devil.’’ 

Gentlemen, with Commissioner Cross and Professor Jaffe now in 
their corners, I am going to ask Commissioner Cross to come out 
swinging! 

Commissioner Cross: Mr. Moderator, my distinguished Panelists, 
Ladies and Gentlemen. This morning, I think that John Turney wanted 
to add that I was on the affirmative in arguing against Sin, and that 
there wasn’t very much that a layman could conceive of or perhaps a 
Panel of members of the American Bar Association could contradict. 

I fear, though, being before experts who have dedicated their 
lives, there may be a lot of devils in this crowd! 

I am not at all sure that the affirmative side is the popular side, 
so I am going to do a little hedging myself. 

The views that I express in this panel discussion do not necessarily 
constitute my personal views nor those of the Commission. They are 
not to be considered as binding now or in the future. They represent 
the affirmative side which I have been asked to sustain in this Forum. 

Although there are a number of administrative agencies which 
follow generally the rules of evidence governing proceedings in matters 
not involving trial by jury in the courts of the United States, the 
various agencies are simply guided, and not bound, by these rules. The 
peculiar needs of our proceedings cannot be too closely compared with 
the rules of the courts. Experience has shown that the records in 
administrative proceedings are more susceptible to cluttering with 
extraneous matter. Consequently, there is a need for rules which will 
exclude unnecessary evidence.! 

Each agency has followed the policy of relaxing traditional rules 
of evidence to the extent considered necessary in order to accomplish 
its own particular ends. As a result, we have no pattern of evidence 
upon which those appearing before the agencies can rely, and this 





1 Mr. Robert Benjamin, Chairman of the Committee on Administrative Law of 
the New York State Bar Association, in a study conducted in 1952, said: 


The desire for uniformity in rules of practice stems from the justified demands 
of members of the bar for the greatest simplicity and general improvement of 
procedure possible; but the extent of the inconvenience resulting from lack of uni- 
formity and the degree to which uniformity and improvement can be brought about 
has not been indicated. 
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naturally results in evidence being presented in accordance with the 
degree of relaxation permitted by the hearing officer. 

It almost inevitably follows, that counsel, possibly well experienced 
in practice before one agency, is faced with a confusing problem in 
marshaling his evidence in order to adequately present his case in a 
matter before an agency where he does not regularly practice. Naturally, 
he wants to be certain that the best interests of his client are safe- 
guarded, so there is a tendency on his part to go considerably further 
than necessary in introducing evidence to insure that he will not miss 
even the slightest opportunity to present his client’s case in the most 
favorable light. 

From the standpoint of the agency, it must have all relevant 
evidence in order to make its decision, while bearing in mind that it 
does not sit merely as an arbiter in a dispute between parties, but also 
represents the public interest. 

The hearing officer is operating under a very definite disadvantage 
when he is dealing with an unreasonable, an inexperienced, or an 
over-zealous counsel who seems to be determined to build up the record. 
The officer wants to channel the hearing within the proper limits and 
keep out extraneous matter, yet he is prone to permit evidence which 
may not seem entirely relevant in order to obtain a full and complete 
record. The courts have held that evidence should not be rejected 
if it will tend to establish any one proposition involved in the issue. 

A hearing officer can, of course, spot repetitious evidence and 
exclude it, if he is alert and firm, but there is a natural tendency to 
play it safe when the matter of relevancy comes up, and resolve his 
doubts in favor of admitting the evidence. He is inclined to admit 
evidence, if it appears to have even a slight bearing on the subject 
at hand, because, when the entire record is reviewed, he can consider 
or disregard it at that time. 

Of course, we are faced with the problem that even if we had 
defined uniform rules, there would be a certain percentage of those 
using the rules who either would not, or could not, conform to them. 
For example, you are all familiar with Rule 50 of our General Rules 
of Practice, which provides in part as follows: 


The facts asserted in any pleading filed under modified procedure 
must be sworn to by persons having knowledge thereof, which 
latter fact must affirmatively appear in the affidavit. 


Yet, I dare say, that you as practitioners know and have had 
cause under modified procedure to resort to the offer of testimony under 
your signatures. If that be a rate case, for example, alleged proof 
of paying or bearing of charges, without personal knowledge of the 
matter submitted, has no weight. 

Although the Commission seeks to avoid technicalities in its 
procedures, it cannot waive those rules of evidence which afford pro- 
tection to the right of the parties to fully inquire into matters of 
fact urged by them. 
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Insofar as the Interstate Commerce Commission is concerned I 
must stress that there is need for hearing officers to be specialists within 
the various fields in which the Commission functions—not only so the 
examiner may properly perform his assignment, but also to enable the 
Commission, which necessarily must deal with all subjects, to have the 
benefit of the examiner’s expertness and specialization in his field. 

Procedures, similar to the special rules we use in general investiga- 
tions and also frequently adopt as a result of prehearing conferences, 
which provide for the direct evidence to be previously submitted in 
writing to the Commission and to all parties sufficiently in advance of 
the hearing to permit study and preparation of cross-examination, 
can be further expanded into the field of cross-examination and rebuttal. 
By strictly limiting the extent of oral testimony, through the use of 
uniform rules and by conscientious effort on the part of counsel, we 
should approach the goal where the substantial portion of the proba- 
tive evidence will be offered in written form thereby materially shorten- 
ing the hearing and reducing greatly the expense. 

Possibly one of the greatest faults having to do with the admission 
of evidence in administrative proceedings is that there is no clear 
definition of the principles of exclusion.2 Section 7(c) of the Adminis- 
trative Procedure Act requires that ‘‘every agency shall as a matter 
of policy provide for the exclusion of irrelevant, immaterial, or unduly 
repetitious evidence.’’ Uniform rules of evidence could mitigate this 
fault by defining what is relevant and material. Thus, matter not 
germane to the issue, to a greater degree, would be excluded. 





2 In support of uniform rules of practice Arthur T. Vanderbilt, Chief Justice 
of the Supreme Court of New Jersey, as reported in American Bar Association 
Journal, October 1948, said: 


For when the procedures of nearly a hundred Federal agencies are not only 
meaninglessly diverse, but changing week by week, enlightened only by the 
feeble glow of the Federal Register, clients and lawyers alike can have only an 
imperfect knowledge and no practical certainty of the ways of Federal regulatory 
agencies. 


Judge Sanborn speaking for the Circuit Court of Appeals in Donnelly Garment 
Co. v. National Labor Relations Bd., 123 F. 2d 215, at page 224 said: 


* * * We think that experience has demonstrated that in a trial or hearing 
where no jury is present, more time is ordinarily lost in listening to arguments 
as to the admissibility of evidence and in considering offers of proof than would 
be consumed in taking the evidence proffered, and that, even if the trier of facts, 
by making close rulings upon the admissibility of evidence, does save himself 
some time, that saving will be more than offset by the time consumed by the 
reviewing court in considering the propriety of his rulings and by the conse- 
quent delay in the final determination of the controversy. One who is capable 
of ruling accurately upon the admissibility of evidence is equally capable of 
sifting it accurately after it has been received, and, since he will base his findings 
upon the evidence which he regards as competent, material and convincing, he 
cannot be injured by the presence in the record of testimony which he does not 
consider competent or material. Lawyers and judges frequently differ as to the 
admissibility of evidence, and it occasionally happens that a reviewing court re- 
gards as admissible evidence which was rejected by the judge, special master, or 
trial examiner. * * * 
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For more than two years the Commission has been directing 
studies toward the adoption of new General Rules of Practice. Follow- 
ing preliminary studies within the Commission, your Association was 
requested to make suggestions and this, in turn, was followed by your 
own Committee, headed by our esteemed Moderator, John R. Turney, 
undertaking the work. Soon this effort became merged with the studies 
undertaken by the President’s Conference on Administrative Procedure 
through certain special Committees, particularly the Committee on 
Uniform Rules. 

The practicability of proposed Uniform Rules of Evidence at least 
as modeled for the major independent agencies exercising quasi- 
judicial functions, as contrasted to the quasi-policing or investigative 
duties of agencies answerable to the Executive Department, looms 
as an important contribution by the Conference. Any accomplish- 
ments will result largely through the efforts of one man, for no person 
other than John Turnev had the talent and willingness to devote 
countless hours of study to the problem. In his usual thorough way 
he proceeded to study the rules of the five or six principal regulatory 
agencies to determine if there was similarity that could be made uni- 
form without impairing the particular objectives of such agencies. 

During this time there has been a feeling within our Commission 
that the enactment of the Administrative Procedure Act, particularly 
with reference to Section 11, sought in too great a degree to reduce 
to a common denominator the work of many of the agencies of the 
Government, now some 57 in number, some independent and some 
having investigative authority under the Executive Branch. By the 
same token doubt now exists as to whether it would be feasible to 
subject the Commission to the generalities of uniform rules. 

Our Moderator proceeded to take all of the rules of the major 
regulatory agencies and put them together to ascertain where similarity 
prevailed and where divergencies and contradictions existed. Here I 
yield to correction from the Chair. I believe he found that despite 
a lack of uniformity of wording and arrangement a general pattern of 
uniformity does prevail. Perhaps, it might not be improper to conclude 
that because the Interstate Commerce Commission was the predecessor 
of the other Agencies their rules were patterned on the experience 
of the senior Commission and that even time has not changed the 
pioneering which our Commission did in the virgin soil of administra- 
tive law. 

Without any claim of criginal thought, I submit that the unification 
of rules is both feasible and desirable as to (a) Process-Subpoena, 
(b) Intervention, (c) Appearances, (d) Motions, and (e) Notice. 

The field of evidence in our adjudicatory system may be broken 
into certain divisions, namely, (a) Proof, (b) Official Notice, (c) 
Presumptions, (d) Witnesses, (e) Testimony, (f) Documents, (g) 
Admissibility of Evidence, and (for clarification) (h) Definition of 
Terms. 

Admissibility of Evidence, as treated by the Turney Proposal to 
the Interstate Commerce Commission Practitioners, logically breaks 
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into the following sub-divisions: (a) Materiality, (b) Direct Evidence, 
(c) Cireumstantial Evidence, (d) Res Gestae, (e) Similar Facts, 
(f) Indirect Evidence, (g) Admissions, (h) Declarations, (i) Opinion 
Testimony, and (j) Unnecessary Evidence. 

I am selfishly thankful that this thinking has considered foremost 
the Interstate Commerce Commission Rules as the pattern for the 
planning of uniformity as to rules dealing with evidence. However, I 
shudder to contemplate the effect if the rules of the Indian Claims 
Commission, the Board of Immigration Appeals, or the Renegotiation 
Board, for example, would be the basis upon which uniform rules would 
be prescribed. This is without reflection upon the talents or capabili- 
ties of individuals who make up those Agencies, they being cited 
merely to illustrate the limited scope of their duties and authority. 
It is only fair to point out that the intricate rules under our own 
practice require wider latitude than is permitted by the courts and 
this is confusing to those who practice before the courts or before 
bodies dealing with claims or issues susceptible of informal adjudi- 
cation. 

Where then does this leave the issue of uniformity among the 
agencies in the field of Federal Administrative Law? Can there 
possibly be any forced uniformity? Should a lawyer whose practice 
is general be pitted in this large and diversified arena with a specialist 
who limits his practice to one or two of these Federal agencies, and 
how does the non-lawyer who may be an expert with lifetime experience 
in some special field fit into a composite picture? Shall the degree 
of uniformity be raised to meet the most intricate issues such as arise 
before our Commission or lowered to a common denominator that could 
produce general confusion? These are problems worthy of searching 
consideration. 

Conceivably, a wide latitude in the application of uniformity 
should remain within the discretion of the agency. With uniform key 
numbers consistent with present Federal procedures, the agency would 
be permitted to expand or contract the rules. If an Office of Admin- 
istrative Procedure is set up in the Federal Government continuing 
studies and recommendations would progressively follow as the field 
of administrative law expands. 

The long prevailing close relationship of mutual cooperation and 
understanding between this fine Association of Practitioners and the 
Commission can be effectively utilized in creating the basic treatise 
or text making more certain and precise the conduct of administrative 
proceedings through well defined and annotated rules relating to 
uniform evidence and procedure before administrative bodies. 

Moderator Turney: I just want to underline one thing, so there 
will be no misunderstanding. If you will examine the rules of a number 
of the other agencies, particularly the Civil Aeronautics Board, the 
Securities and Exchange Commission and the Communications Commis- 
sion, you will find they have progressed beyond us and, in some respects, 
have better and more modern rules which tend to expedite their 
proceedings. 
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And now, Professor Jaffe, it is your turn, and we certainly hope 
that you have your pitch-fork ready. The only assurance I can give 
you, in view of your remarks to me on the telephone, is that every man 
entering the room was searched for geese and therefore the Harvard 
custom of hissing will not be followed today. May we hear from you 
now, Professor Jaffe? 

Professor Louis A. Jaffe: That treatment seems so gentle, I won’t 
use pitch-forks or even pins or needles. 

I was waited upon last fall in my office by a delegation of very 
distinguished persons who said they were from the Association of 
Interstate Commerce Commission Practitioners which was going to 
hold its 25th Anniversary Meeting here and that they had learned from 
the Law School Catalogue I was giving a Seminar on Transportation, 
and hence I must be an expert such as was desired for this panel. I 
said to them: 


**‘T am sorry to disillusion you, Gentlemen; I don’t think that 
you understand academic logic. The fact of the matter is that 
the reason I am giving the course in Transportation is because 
I don’t know anything about it, but I thought that it was something 
I ought to find out about.’’ 


For, believe it or not, that is the purpose of a Seminar. The theory 
is that you force the students to go out and find out all about the 
subject, then they come in and tell it to the Professor, who over the 
years will embody what he learns in books, speeches, and what-not. 

Your coming here is certainly a milestone in my education. It 
gives me the opportunity to learn more about this transportation field. 
Having spent, now, a whole year wandering around and bruising my 
head in this field, I am sure that I will need the next twenty-five years 
—that is when you hold your 50th Anniversary Meeting—to find out 
just what transportation is about. 

I am interested in it, primarily, as a teacher, and not, of course 
as a practitioner, because it is a high level and intricate policy-making 
field of government regulation. 

Now, you have gathered from all the fencing that has been going 
on around here, about the ‘‘ Advocate of the Devil’’ and so forth, and 
Commissioner Cross’ statement that he wasn’t representing anybody 
in particular but the body of disembodied reasoning, that no one is 
quite clear what this debate is about, or, indeed, whether there is any 
debate, and I think, really, that is pretty much the situation. 

None of us disagree with cooperation ; I hope not. As Commissioner 
Cross indicated, certainly we are all for as much uniformity as is both 
feasible and appropriate. However, as the Commissioner indicated, 
this Association is not enthusiastic about uniformity solely for the sake 
of uniformity. 

Superficially, I am in somewhat of a vulnerable position to make 
reflections against uniformity because I had considerable to do with the 
formulation of the Administrative Procedure Act. 
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I worked for six months with the Department of Justice, as a kind 
of Special Assistant, with the then Assistant Solicitor General, George 
Washington, in going over the bill proposed by the American Bar Asso- 
ciation, and conferring with the different agencies as to certain minimum 
uniformities which were adopted. Within limits, this was a very good 
idea. I may say, by the way, that most all of our difficulties were created 
by the Interstate Commerce Commission, which first wanted to be like 
Samuel Goldwyn, and ‘‘include me out,’’ and then when it saw that it 
wasn’t going to get counted out, endeavored to be exempted seriatim 
from each section of the Act. As a result, there are a lot of rather 
obscure and curious provisions in that Act. 

Why is it that I was for the Administrative Procedure Act and 
yet am not for pushing uniformity too far? 

Well, I think there are certain minima that people come to think 
of as absolutely of the essence. For example, separation of functions, 
required by Section 5 (c) of the Act, was demanded by members of the 
Bar and various other people as a necessary minimum of protection. 
It had become a national issue, which had to be settled. Hence, it be- 
came a political issue in the sense that there were important and influen- 
tial groups lined up on each side. As a result they agreed that we ought 
to provide for independent Trial Examiners who have certain minimum 
qualifications. 

The Administrative Procedure Act was a great milestone in recon- 
ciling various factions with some kind of common, minimum procedure. 

I think all of you are aware of the phenomenon that seems to ‘‘dog’’ 
all kinds of consideration of public problems, indeed, all problems of 
thought, and that is, there is always a common line of thought that if 
you have some evil which can be treated by a certain device such as 
uniformity, then the more of it that you can get, the better. In other 
words, if you have uniformity, then you had better get more and more 
and more uniformity. 

You see it today in the whole McCarthy-Army thing. Security is 
a good thing; therefore, the Nation shouldn’t think about anything else 
but security. That is in terms of running after minor bits of mis-infor- 
mation. There, you have an obsession, the one-line way of thinking, in 
these pendulum swings. 

So, I am for uniformity, up to a point. But, I don’t think the Trial 
Examiner should be a little District Judge to function all by himself. 
The more we make him like that, the more we lose sight of the objective, 
which is to combine a decent minimum of fairness with the special charac- 
teristics of administrative tribunals. They are not courts, for two 
reasons : 

One of the reasons they are not courts is because they are broken 
down into a variety of different organizations. They are not a single 
organization. The Court is one Judge, and he is not broken down into 
a variety of different kinds of jurisdictions. And, of course, perforce, 
unless he is going to become schizophrenic, he has to have one, more or 
less uniform kind of procedure, and the people who practice before him, 
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unless their job is going to become too difficult, have to have a more or 
less uniform way of practicing, and that is the nature of any orga- 
nization. 

And, of course, per contra, the administrative agencies are broken 
down, according to certain tasks. But, even so, even when thus broken 
down, they are still not judicial organizations, solely, as to their par- 
ticular matters. They are, for want of a better word, administrative 
organizations, which means that they are in charge of some kind of a 
program of regulation, and it is always a special program; it always has 
special characteristics, demanding attention, here, or demanding atten- 
tion, there. 

The problem of regulation keeps changing all the time. We are 
just beginning to wake up to that fact. We have seen it come for the 
last few years. We haven’t quite appreciated that the problem of regu- 
lation today is an entirely different problem from the problem of regu- 
lation a few years ago. 

That, to my mind, indicates that we should, at least, question very 
closely, the demands for uniformity that do not take account of the fact 
that these agencies are broken down, according to subject matters, and 
that they have very special problems arising from time to time, and that 
the problems keep changing. 

For example, I have followed and have been very much impressed 
with the problems faced by the Communications Commission in the TV 
allocations and the fact that they have handled that in an entirely 
special way. They have continually revised their rules. I am not talking 
just about evidence. I have not construed the word ‘‘evidence’’ quite 
so narrowly as Commissioner Cross. I thought of it as the business of 
presenting cases generally rather than merely the presentation of evi- 
dence. But, the TV thing is, to my mind, a wonderful example of the 
challenge that will be presented. Now, bear in mind that this is not all 
the time, and every day. But every so often the challenge that will be 
presented to an agency in a particular and peculiar proceeding will 
require continuous consideration of appropriate procedural means for 
dealing with the problem. This means the procedures should have the 
greatest flexibility. 

It has been very interesting to see the degree to which the Commis- 
sion has kept changing its rules over the past year. Some people have 
complained that they have violated due process by changing this and that 
rule in which they claim to have a sort of vested interest. The issues 
were broken down, depending upon whether they were fairly stereotyped 
or were hotly contested issues peculiar to the proceeding. The former, 
such as functional or engineering issues, were processed through the 
staff. The latter issues were carefully and closely defined and arranged 
into ‘‘Points of Reliance’’ for the hearing. I suspect that you people 
and the Interstate Commerce Commission have similar kinds of problems 
which are peculiar to it. I submit that uniform rules having appropri- 
ateness throughout all of the agencies would not be of very much help in 
the solution of these peculiar problems. Well, now, you may say: 
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‘* All right; it will not be of very much help. But what’s the harm? 
And why not lay them down in some such general words to be 
suggested ?’’ 


Well, maybe so. But I would suspect that they might be worse than 
nothing. For once you get uniform rules, once you get a rule, you always 
give some people who don’t want to change, or who have some interest in 
the status quo a very strong basis upon which to make a delaying argu- 
ment, a rear-guard action, so to speak. If you want to change the rules 
to meet a special situation, not only will you have to argue that this is 
useful, in the contest of a particular problem, but you have to make a 
great attack on the uniform rules, and everybody will get very excited, 
and upset, and you will probably have to have some kind of a meeting 
with a lot of other organizations, and the question will be: 

‘* Well, is it appropriate to go against this rule?’’ 

And that seems to me to introduce one additional and quite unneces- 
sary and really rather irrelevant consideration into the question of how 
to deal with a very special administrative problem. 

Now, lastly, what is to be gained by these administrative groups? 
Well, I think if you come back to the analogy of the courts, you can see 
whether the gain you expect is there and how valuable a gain it will be. 
As I have said, the usual argument made for uniformity as Commissioner 
Cross has suggested, is that the lawyer will know his way around, and 
he won’t have to know too many different kinds of procedures. It would 
be most difficult and confusing for a lawyer if he had to have different 
rules of evidence and procedure to come into the different kinds of cases. 
But, the analogy is not important. This is so because the bar is orga- 
nized into these various specialties. One of my colleagues says that if 
you had uniform rules they wouldn’t be so organized. This begs the 
question. They are so not because of non-uniformity in the rules but 
because of the peculiarity of the questions which arise in the different 
kinds of proceedings. You have the same thing in the matter of bank- 
ruptcy, admiralty and patent matters. Those court proceedings, for the 
same reason, are rather special. 

There is a considerable value in the exchange of ideas among agen- 
cies. It is valuable for agencies to come together and find out whether 
they are missing anything in the way of things they might do, time 
saved, whether they are overlooking important interests, and not giving 
them a fair chance. These exchanges of views among agencies would be 
valuable and would be very illuminating. This does not mean uniform 
rules, but rather a kind of cooperative organization in which common 
problems would be canvassed. It suggests, probably, another argument 
for the thing now being advocated by the Bar Associations as well as 
by professors and what-not, of some kind of an organization in the gov- 
ernment, an Office of Administrative Procedure, or whatever you want 
to call it, which will act as a clearing house for these common problems, 
and bring the agencies in and talk the problems over with them, and 
tell them about the things going on, but it probably would not and 
should not have the power to impose uniform rules on the particular 
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agencies. This, I think, would be an extremely valuable thing, and to 
my mind, it would be without the defects and the hindrances to the 
proper functioning of the administrative process that would be set up 
if we were required to engage in this business of uniform rules. 

Thank you very much. 

Moderator Turney: I think that you can, at least, understand why 
we get such fine lawyers from Harvard. It is just marvelous. Professor 
Jaffe, we are very deeply indebted to you for that fine presentation. 

Our program is that we will have four debates, and this was the first 
one. We have three more to come. And then, following that, this after- 
noon, we expect that you gentlemen and ladies will take over and give 
these Panelists ‘‘the works.’’ And then, as the last word, because they 
always have to have the last word, you know, each one of them is going 
to be given five minutes to reply to anything or to say anything he wants 
to say, and particularly to his main adversary, if he so desires, and also 
to tell you what he thinks about some of your questions. 

Our second subject for debate is No. 1 on our program: 


Except as otherwise ordered by the Commission in special cases, verified 
statements, together with the exhibits constituting the direct testimony of 
each party in chief and rebuttal, shall be required to be filed with the Com- 
mission and oral hearings held only upon request for cross-examination with 
respect to specified matters. 


Mr. Commissioner Mahaffie will sustain the affirmative, and Nuel 
Belnap will sustain the negative position. 

First, we are going to hear from Mr. Commissioner Mahaffie. 

Commissioner Charles D. Mahaffie: Mr. Moderator, Ladies and Gen- 
tlemen. After the discussion by the gentlemen who have spoken of the 
ideal procedures and of what we should strive for, it has come down to 
what we have done and are doing, in actuality. The modified procedure, 
I think, is one of the interesting developments of procedure that the 
Interstate Commerce Commission has in recent times carried forward. 

The Commission, for a long time, has had the policy of always exam- 
ining its procedures and others, with a view to experimenting with new 
ones, and putting into effect modifications which hold promise for im- 
provement. 

Then, as things develop, individually, they are not too important, 
and they are never accompanied by fanfare, and the cumulative effect 
may easily escape notice, unless some time or pause is taken to look the 
situation over. 


Modified Procedure 


It long has been Interstate Commerce Commission policy ever to be 
examining procedures, quietly to be experimenting with new ones, and 
to be putting into effect those modifications which hold promise for im- 
provement. As these developments individually are not too important, 
are not dramatic, and never are accompanied by any fanfare, the cumula- 
tive effect easily may escape notice unless pause is made to take stock. 
The current discussion provides just such an opportunity, so far as modi- 
fied procedure is concerned. 
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A study of present-day modified procedure properly begins with the 
Interstate Commerce Commission’s pioneer experimentation, more than 
30 years ago, with shortened procedure. In the Commission’s Annual 
Report for 1923 the following appears beginning at page 7: 


With a view to simplifying, shortening, and making less expen- 
sive the procedure upon complaints filed with us, we have been ex- 
perimenting during the year with a new method of handling the 
simpler formal cases. This shortened procedure consists of dispen- 
sing with the usual method of holding hearings before a commis- 
sioner or an examiner, and substituting sworn statements of fact. 

* * * 


After the respective memoranda have been filed, the case is 
assigned to an examiner, who studies them as he would a formal 
record, and who then prepares a proposed report. At any time up 
to the date when such report is issued, any party to the case may 
request the regular formal hearing either upon the whole complaint 
or upon certain features of it. 

* * * 

A substantial number of attorneys and traffic officials practicing 
before us have stated that they believe our experiment is a step in 
the right direction and that many of our formal cases can doubtless, 
with the consent of the parties, be disposed of in the manner sug- 
gested. (Emphasis supplied). 


It will be noted, for purposes of the present discussion, chat the 
new ‘‘shortened procedure’’ inaugurated in 1923 was confined to the 
simpler complaint cases, was based on consent, and that at any time up 
to service of the proposed report any party, as a matter of right, could 
demand a full formal hearing on all issues. As thus constituted, short- 
ened procedure continuously has been in use, the percent of formal com- 
plaints handled under shortened procedure being shown in the annual 
reports for the indicated years as follows: 


Percent handled under Shortened Procedure 


1925 40 
1930 31 
1935 36 
1940 34 
1945 31 


So successful was this procedure that the Attorney General’s Com- 
mittee on Administrative Procedure commented upon it at length in its 
Final Report, and ‘‘commended”’ the use of such procedure ‘‘to all ad- 
ministrative agencies.’”! 

Though started in 1923, formal rules governing shortened procedure 
were not incorporated in the Rules of Practice until 1927. In the mean- 





1 Final Report of the Attorney General’s Committee, Sen. Doc. 8, 77th Cong,., 
Ist Sess., p. 69. 
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time, another procedural variant was the subject of Commission experi- 
mentation, being described in the 1924 Annual Report, page 7, as follows: 


Briefly, under the modified procedure after the complaint has 
been served the parties are asked to exchange memoranda and ex- 
hibits stating the facts upon which they rely. These memoranda 
are then assigned to an examiner, who serves upon the parties a 
memorandum enumerating (a) the points upon which the parties 
agree; (b) those regarding which they agree only in part; and (c) 
those regarding which they do not agree. Immediately after the 
ease is formally opened for hearing, the examiner informally directs 
the parties’ attention to the points regarding which they have agreed 
only in part and those regarding which they have not agreed, with 
a view to having them compose their differences in whole or in part 
and stipulate into the record an agreed statement of all of the facts 
or leave for oral hearing as few disputed questions as possible. The 
case then proceeds to hearing solely upon those points concerning 
which agreement has not been reached. (Emphasis supplied). 


At the time in question the foregoing experimental procedure was 
described as ‘‘modified,’’ but it ‘‘did not prove successful,’ and should 
not be confused with modified procedure as exists today, which came 
into the Rules of Practice in 1942. The current modified procedure is 
much like shortened procedure, but with these important exceptions: 
(a) it may be ordered without regard to the wishes of the parties; and 
(b) upon appropriate request opportunity is afforded for cross exami- 
nation or ‘‘other request for oral hearing.’’ Rule 53. 

When the 1942 rules revision was under consideration some prac- 
titioners expressed apprehension as to the legality of the coercive (order- 
ing without consent) aspect of the new modified procedure. Four years 
later Congress incorporated the following provision in the Administra- 
tive Procedure Act: 


Sec. 7(c) * * * In rule making or determining claims for money 
or benefits or applications for initial licenses any agency may, where 
the interest of any party will not be prejudiced thereby, adopt pro- 
cedures for the submission of all or part of the evidence in written 
form. 


The legislative history of the foregoing shows the House report ® 
as stating: 


The written evidence provision of the last sentence of the section 
is designed to cover situations in which, as a matter of general rule 
or practice, the submission of the whole or substantial portions of 
the evidence in a case is done in written form. (Emphasis supplied). 





2 Interstate Commerce Commission Activities 1887-1937, page 60. 
8 Administrative Procedure Act, Legislative History, p. 271, Sen. Doc. 248, 79th 
Cong., 2d Sess. 
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That this Commission’s Rules of Practice all had carefully been ex- 
amined was made clear by Congressman Walter, an active proponent of 
the legislation, in the final hearings which preceded enactment. He said 
he personally had examined those rules, and further observed, in the 
matter of rules, that he regarded the Interstate Commerce Commission as 
the ‘‘ pacemaker.’”* 

Moderate use of the modified-procedure rules (45 to 54, inclusive) 
was made in the years following their promulgation. Extensive use 
began in 1952, and was preceded by a change of thinking respecting 
shortened procedure. That change was a belief that unnecessary time 
and effort was being expended in obtaining consent of the parties to 
use of shortened procedure, and that procedural improvements could be 
made. Accordingly, respecting Bureau of Formal Cases proceedings, it 
was concluded experimentally to switch to modified procedure. As a 
concurrent time-saving feature, it further was concluded to utilize the 
order directing modified procedure as the simultaneous medium for 
serving the complaint. 

This latter expedient had and has certain advantages to the Com- 
mission as well as to the parties. For instance, when modified procedure 
is directed, defendants are relieved, by Rule 46(a), from filing answers. 
As answers are largely pro forma, and serve little purpose, their trans- 
mission by defendants and subsequent handling in the I. C. C. mail room 
and incorporation in the docket, to the extent defendants avail themselves 
of the exemption, is avoided. Another saving is that by combining the 
order directing modified procedure with the service of complaint, the 
Commission is saved an entire service operation. As there frequently 
are a large number of defendants, this saving is not inconsequential. 
Also, by immediately setting a due date for complainant’s opening state- 
ment, the preparation of that statement is well on its way before the 
original answer time has expired under the older practice. 

The results of increased use of modified procedure have been very 
gratifying. The elapsed time in disposing of such proceedings has 
been reduced, and substantial monetary savings to both the Commission 
and the parties also have resulted. One of the early interesting de- 
velopments was the discovery that investigation-and-suspension pro- 
ceedings (very infrequently handled under shortened procedure), 
lend themselves very well to modified-procedure handling. Question 
then having been raised as to whether the existing rules were broad 
enough to comprehend that type of proceeding, the rules specifically 
were amended to accomplish that purpose on November 28, 1952. 
Another development during the period in question has been in- 
creased use of modified procedure in certain proceedings in the Section 
of Complaints of the Bureau of Motor Carriers. Contemporaneously, 
use of shortened procedure has declined, and as of April 30, 1954, only 
six such proceedings were pending on the Commission’s entire docket. 

Nineteen months having transpired since October 1952, when 
significant increased use of modified procedure first began, it is 





4Same as preceding footnote, p. 94. 
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appropriate now to note what has transpired during that period. 
Studies have been made in both the Bureau of Formal Cases and 
the Section of Complaints respecting investigation-and-suspension 
proceedings, complaints, and investigations (not including finance or 
ex parte proceedings). The results of those studies are detailed in the 
appendix. 

Shown below are the percentages which the cases handled under 
modified procedure bear to the totals of all proceedings of the stated 
character for the periods indicated. 


Percentages of totals 
Oct. 52- Jan., Feb., 
Handled under modified procedure April 54 Mar. 1954 


ine. only 
Complaints and Investigations 











TE sctcietieennnbitneniantarugnenininimiongeniin 71 66.1 

Section of Complaints 41.31 60 
Investigation and Suspension 

Formal Cases 55.5 60 

Section of Complaints -...0.........2..........-00-0 73.9 85 





It thus will be seen that as of recent months well over 60 percent 
of all proceedings of the indicated characters are now being handled 
under modified procedure. This does not mean that as to all the remain- 
ing proceedings modified procedure has been disregarded. Continual 
experimentation ° is in progress designed to bring the maximum number 
of proceedings under modified procedure which are adapted to handling 
by that method. It is realized, however, that 100 percent use can 
never be achieved, even in complaint proceedings, nor indeed would it 
be desirable. For some proceedings, particularly where the facts are 
in sharp controversy, are best handled by oral hearing. By trial and 
error a sincere effort is being made to determine which cases best adapt 
themselves to modified procedure. If a case is selected for such handling 
and one or more of the parties petitions to have it removed, stating 
cogent reasons, a lenient attitude is taken and that case is set for oral 
hearing. Sometimes the requests (from both complainants and de- 
fendants) are made after part of the pleadings are in, with a contention 
that incompetent sworn testimony has been tendered, the petitioner 
praying that oral hearing be granted. A number of these requests have 
been granted, it being the desire of the Commission to insure that no 
improper or unfair use is made of modified procedure. As shown by 
the appendix, a total of 36 cases for various reasons have been removed 
from modified procedure during the 19-month period in question. Dur- 





5 Experiments with modified procedure also have been made in convenience-and- 
necessity proceedings, but with dubious success. This outcome stems from the fact 
that an advance disclosure by applicant of the names of his witnesses has proved, in 
actual practice, to be too great a temptation to some protestants immediately there- 
after to undertake, by one means or another, to get the witness to withdraw or 
reverse his position. These pressures have been such as to make witnesses wary 
about offering evidence other than at an oral hearing. 
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ing the same period 35 cases initially set for hearing later were trans- 
ferred to modified procedure, this usually having been at the request 
of one or more of the parties. 

One item on the first table of the appendix shows, for the Bureau 
of Formal Cases, an average elapsed time of 337.87 days between com- 
plaint filing and decision. That betters by 43 days the average time 
consumed in deciding shortened-procedure cases for the years 1925, 
1930, 1935, 1940, 1945, and 1950, as shown in the annual reports for 
those years. The reduced decision time (for the Section of Complaints 
the comparable average time is even lower—306 days) is the more 
impressive when it is remembered that whereas the shortened-procedure 
eases of former years were the ‘‘simpler’’ ones, much more complex 
proceedings now are disposed of under modified procedure. The 
latter fact will readily be apparent from a scanning of any recent 
representative group of Commission decisions. In years gone by 
rarely was a case with a section 3 issue ever selected for shortened- 
procedure handling, whereas cases with that issue now frequently are 
handled on modified procedure. Indeed, as an experiment, in a case 
where a south Texas port was seeking a parity on export grain rates 
with other Gulf ports, and wherein several law violations were alleged, 
including section 3, modified procedure was used. Several interveners 
participated, both for and against the complaint. It fully was antici- 
pated that requests ultimately would be made for cross examination, 
but the proceeding went to decision with no request for oral hearing. 
No. 31098, Nueces County Navigation District No. 1 v. Abilene & 
Southern Railway Co., et al., I. C. C. , decided January 29, 
1954. Some petitions under Rule 101 subsequently were filed, but in 
no one of them is further hearing sought, thus giving an additional 
indication of satisfaction with the record as made under modified 
procedure. Further evidence pointing in the same direction is the 
infrequency with which the parties avail themselves of the opportunity 
afforded by Rule 53 to request cross examination or other oral hearing, 
there being only six instances of that character during the period in 
question ! 

This infrequency of request for hearing has been one of the sur- 
prising developments under modified procedure. But even in those 
instances in which such requests under Rule 53 have been made (none 
has been denied), the resulting hearing, being restricted to cross 
examination, or other limited purpose, has taken but a fraction of the 
time which otherwise would have been necessary had the proceeding 
been orally conducted throughout. 

Item I on sheet 2 of the appendix shows 266 motor I&S cases 
handled under modified procedure which were discontinued prior to 
decision. Had those same proceedings been assigned for oral hearing, 
cancellations would have resulted. Until modified procedure was used, 
motor I&S cases were set up in itineraries and then, frequently after 
the examiner was on the road, when it was too late to make substitutions, 
many of the schedules under suspension would be withdrawn. Some- 
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times more than half the cases in an itinerary would thus drop out, 
with considerable resulting loss to the Commission in terms of examiner’s 
time and traveling expense. That is largely avoided by use of modified 
procedure, which, as already shown by the figures for recent months, 
has reached 85 percent of all the cases. 

This extensive use of modified procedure, and with respect to other 
types of proceedings as well, has met with very general favor. Pro- 
testants comment that under modified procedure they need only prepare 
in those cases where respondents, by the filing of the opening statement, 
have manifested a serious intent to see the thing through. Under the 
former itinerary practices time was spent by practitioners in preparing 
for the hearing, journeying to the hearing point, and then, in many 
instances, finding that respondent had withdrawn the schedules, or 
without taking the trouble to inform anyone, had concluded not to 
defend the schedules. Some practitioners are so impressed with the 
advantages of modified procedure as to assert that but for it they 
could not carry on. Some railroad attorneys have indicated they like 
modified procedure for the reason that, with complainant’s opening 
statement filed first, the guess work is taken out of what is necessary 
for them to defend—in contrast to the uncertainties of preparing for 
an oral hearing. Thus they can put their entire technical staff to 
work in preparing a defense, whereas at an oral hearing but limited 
technical staff and reference material can be taken along. Hence their 
reply memorandum under modified procedure is more comprehensive 
and adequate than would be possible at an oral hearing. Motions to 
make more definite and certain are now very few, for the reason that 
in complaints handled under modified procedure defendants have an 
opportunity to see complainant’s presentation before being required 
to make any response. 

Many practitioners have found that meeting a modified procedure 
due date is easier than meeting a hearing date. This is because the 
preparation, being in writing, the work may go forward as opportunity 
affords ; office staff may be used to a maximum; and arrangements do 
not have to be made to have all the witnesses assembled at one time. 
Indeed, some witnesses at distant points may prepare their statements 
at their home cities, and may not need to come to the hearing at all, 
if no cross examination is subsequently requested. That is a sub- 
stantial saving in itself. Should, however, a party still have difficulty 
in meeting a modified-procedure due date, upon an appropriate showing 
of need therefor, a postponement can be granted. Such a postponement 
has no disruptive nor costly effect upon an itinerary, and there is no 
loss of examiner time, an important factor in these days of limited 
personnel and work backlogs. 

Moreover, once a modified-procedure case is at the hearing stage 
there is less occasion for either side to make requests for a hearing 
postponement. Part of this is due to the fact that fewer people 
(because requested cross-examination is limited) are involved at that 
stage whose commitments might conflict with an assigned hearing. That 
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is to be contrasted with the situation where a matter is set for oral 
hearing with no preliminary exchange of prepared material. Under 
those circumstances there have been all too frequent requests for 
hearing postponements on one ground or another. Where a cancella- 
tion is made a gap results in the examiner’s itinerary which is expensive 
to the Commission in terms of travel, per diem, and loss of examiner 
time. Congress having very sharply curtailed appropriations, particu- 
larly for travel, it is mandatory that all possible savings be effected 
to avoid costly cancellations. 

Contemporaneously with the increased use of modified procedure 
another related procedural experiment has been under way. But first 
the reason for it. All parties who have had experience in rate cases 
know that many pages of transcript are not helpful; and they cost 
money. At a hearing frequently large numbers of exhibits are literally 
thrown into the record without opportunity for previous study and 
with the necessary consequence of requests for continuance in the 
hearing. Lengthy testimony of a complex character is not easy to 
comprehend in the hearing room, nor can satisfactory cross examination 
follow immediately upon its conclusion. Hence, cross examination 
of witnesses may frequently be wasteful and not always conducive 
to a better understanding of the issues. Unwieldy records are a burden 
to counsel when they prepare briefs, and they likewise add to the 
burdens of examiners and Commissioners. The opportunity to study 
carefully thought out and supported issues in advance of the hearing, 
such as is possible under an exchange of memoranda and exhibits, as 
later described, tends to reduce materially the size of records and to 
facilitate orderly presentation and full understanding on the part 
of all concerned. 

Accordingly, in a limited number of cases not selected for handling 
under the modified-procedure rules, experimentation has been going 
forward with special rules, prescribed for the individual proceeding, 
requiring the prehearing interchange of evidence in chief, and requir- 
ing that such subsequent oral hearing as may be requested be confined 
to cross examination and rebuttal. These special rules, which actually 
invoke a sort of ‘‘modified’’ modified procedure, are to be contrasted 
with the special rules permitting use of sworn statements which have 
been used from time to time in past years in general-increase cases. 
In those proceedings much oral evidence of a general character, not 
previously submitted in written form, has been admitted. Nor was 
such submission forbidden. In contrast, the special rules here in 
question are designed sharply to limit oral hearing. A current illustra- 
tion of use of special rules is in No. 31437, Eastern Bituminous Coal 
Assn. et al. v. Baltimore and Ohio Railroad et al., wherein certain coal 
rates from Pennsylvania, and other competitive origin groups, to certain 
eastern destinations are brought in issue. At the prehearing conference 
therein 26 appearances were entered. Complainants’ prepared state- 
ment, a sizeable presentation, already has been filed. It confidently 
is expected that use of the indicated special rules will substantially 
reduce the ultimate hearing time (in contrast to the 22 hearing days 
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consumed in a recent coal case heard without special rules), and also 
produce a better record than otherwise would be possible. Such, at 
least, was the outcome of use of similar special rules in No. 31104, 
Canned Goods in Official Territory, and No. MC-C-1431, Canned Goods— 
Official Territory, heard together. One of those proceedings is rail and 
the other motor, and they are investigations, as contrasted with com- 
plaints, where the identity of interested parties is early known. When 
prospective parties are unknown that complicates the drafting of 
special rules. Indeed, each successive case handled under special 
rules has had its peculiar problems from the standpoint of rule 
drafting, and procedural devices which are adequate in one situation 
prove inadequate in another. 

If a prehearing conference is possible in Washington, that usually 
helps to resolve some of the procedural problems. But if the only 
feasible point for holding the prehearing conference is at a city remote 
from Washington, experience teaches that the parties are not too 
enthusiastic about holding a conference, the feeling being that the 
potential results to be achieved are disproportionate to the time and 
expense necessary to journey to the conference. The cost to the Com- 
mission in sending an examiner for that purpose also is a factor which 
always must be borne in mind. Hence, as a practical matter, because 
of the distance factor (a majority of Commission hearings are held 
outside of Washington), the utility of prehearing techniques is limited. 
Even some Washington prehearing conferences have not proven too 
productive of results. 

It is hoped that eventually a set of special rules can be standardized 
which, like the modified-procedure rules, could then be made a part of 
the General Rules of Practice. As such they could be invoked by 
special order in particular cases, like the present modified procedure, 
with whatever modifications might be necessary to meet the particular 
situation. Based on the experience thus far acquired, however, it would 
appear that it still is premature to attempt to standardize the indicated 
special rules, and freeze them into the General Rules of Practice. 
More experimentation is desirable so that the ultimate rules may be 
more flexible and comprehensive to meet the wide variety of procedural 
problems presented by the ever-changing transportation picture. A 
cordial invitation is extended to practitioners to assist the Commission 
in that effort, as well as to suggest any other steps which will improve 
Commission procedures. 
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APPENDIX 
Use of Modified Procedure 
(Oct. 1952-April 1954, inclusive) 
Complaints and Investigations * 


ITEM FORMAL SECTION OF 
CASES COMPLAINTS 
A Total complaints filed and investigations * 
(other than I&S) entered 408 195 





B Item A cases discontinued, dismissed, or 

transferred to special docket before modi- 

fied or hearing procedure designated 1 9 
C Proceedings in which modified or hearing 

procedure has not as yet been designated 0 19 
D Net proceedings (item A minus B and C) 

under modified or hearing procedure 407 167 
E_ Item D cases initially set for hearing, later 

M. P. ordered 19 0 
F Total item D cases in which M. P. ordered 303 79 
G Item F cases later removed from M. P. 14 10 
H Net proceedings (item F minus item @) 

under M. P. 289 69 
I Net proceedings (item D minus item H) 

under hearing procedure 118 98 
J Item H cases dismissed or discontinued prior 

to decision 15 10 
K Item H eases transferred ‘to special docket 12 0 
L Item H eases oral argument requested 7 0 
M Item H cases Rule 53 oral hearing requested 3 2 
N Item H cases already decided 88 7 
O Average No. days (item N) between filing 

(or institution) and decision 337.87 306 

APPENDIX 
Use of Modified Procedure 
(Oct. 1952-April 1954, inclusive) 
Investigations and Suspension Proceedings Only 
ITEM FORMAL SECTION OF 
CASES COMPLAINTS 

A Total investigations entered 149 1444 
B Item A eases discontinued before modified 

or hearing procedure designated 5 466 
C Proceedings in which modified or hearing 

procedure has not as yet been designated 0 42 

1 Not including finance or ex parte proceedings. 
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D Net proceedings (item A minus items B and 

C) under modified or hearing procedure 144 936 
E Item D eases initially set for hearing, later 

M. P. ordered 6 10 
F Total item D cases in which M. P. ordered 85 699 
G Item F eases later removed from M. P. and 

set for hearing 5 7 
H Net proceedings (item F minus item G) 

under M. P. 80 692 
I Net proceedings (item D minus item H) 

under hearing procedure 64 244 
J Item H cases discontinued prior to decision 31 266 
K Item H cases oral argument requested 8 1 
L_ Item H eases Rule 53 oral hearing requested 1 0 
M Item H eases already decided 18 73 
N Average No. days (item M) between institu- 

tion and decision 275.22 303 


Moderator Turney: Commissioner Mahaffie, I am certain that all of 
us enjoyed that very illuminating discussion. I am very much interested 
to know what Mr. Belnap is going to do with it, on his side of the matter. 

Mr. Nuel D. Belnap: Mr. Moderator, if I may, before I start to talk 
about the question, I should like to correct the record, and also question 
your authority. I was a sergeant in World War I, and I don’t believe 
that thirty-five years later, you have any right to break me back to a 
private! 

Moderator Turney: Your point of order is sustained! 

Mr. Belnap: Mr. Moderator, Ladies and Gentlemen, I think that a 
word of explanation and qualification is appropriate before I address 
myself directly to the question. 

Unfortunately, for one asked to talk about this subject, I have had 
very little experience with modified procedure cases, and then only in 
minor I. & S. cases which presented no particular problem whether pre- 
sented orally or by modified procedure. I did note that none of them 
were decided within the seven months, and all of them took as long as if 
they had gone to a hearing. 

Be that as it may, my experience left me with no convictions, one 
way or the other, and certainly no convictions opposed to modified pro- 
cedure. I so informed Mrs. McDonough when she circulated a lot of 
questions to which the Panel might address themselves. While I am 
sure that in some types of cases modified procedure won’t work at all, 
on the whole I would be willing to take the affirmative. However, as to 
the question stated, I am assigned to the negative. 

Having so little personal experience, I did a little theoretical think- 
ing myself, worried about it, talked with folks in our office, and wrote 
some practitioners, both on the shippers’ side and on the railroad side, 
so that while some of this is my own thinking, a lot of it is going to be 
hearsay. And that is particularly so as to one or two excerpts from 
letters which I will read to you. 
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Commissioner Mahaffie, in his discussion, spoke primarily from the 
Commission’s standpoint as to the clerical, mechanical, and administra- 
tive aspects of the matter. I heard very little as to what seems to me 
should be the controlling test, which is: 


‘What type of procedure will best produce the kind of record 
which the Hearing Examiner needs in order to apply the standards 
of the Act the way they ought to be applied in the public interest ?’’ 


Before applying that test, I first address myself to the terms and 
form of the question which can be considered as a proposal to change 
the Rules of Practice. I shall so treat it in my remarks. 

We now have Rule 53, which authorizes the Commission in its dis- 
cretion to require modified procedure. Under that rule, it is necessary 
for the Commission’s staff to examine the issues, and determine the type 
of case which, in their opinion, is adapted to that sort of procedure. 
Only after such an analysis is modified procedure ordered. You were 
told by Commissioner Mahaffie that after it is so ordered, if any party 
thinks the Commission made a mistake as to appropriateness of modified 
procedure, the practice thus far has been to allow an oral hearing. 

However, the proposed change in the rules just turns it about. It 
is going to be always a modified procedure, except in a special case. 
And the burden would be on the practitioner who seeks a conventional 
hearing to prove that he has a special case. 

But, what is a special case? 

That is not defined in the proposed rule. 

Next, I note that under the proposed rule, hearings are to be held 
only when requested for cross examination with respect to specified 
matters. I agree that if we are to have modified procedure, the oral 
hearing held in connection therewith could well be restricted to cross 
examination. However, it would seem unworkable and perhaps unfair 
to have cross examination restricted to specified matters which the prac- 
titioner identifies in his request. Certainly, if you are going to have 
cross examination in connection with a modified procedure, the prac- 
titioner should not be restricted to matters specified in his request; he 
ought to be allowed to cross examine as to every matter covered by the 
direct testimony of the witness. 

The things that have been said in favor of this new rule may chiefly 
relate to savings in time and expense and to administrative matters. 
But, in my view, the purpose of the hearing is to provide, with the assist- 
ance of the Hearing Examiner, that type of record which will bring forth 
in the best possible fashion the evidence upon which the Hearing Exami- 
ner, who is the most important man in this situation, will have to pass. 

I am going to discuss shortly whether modified procedure does that. 
But, where the emphasis is wholly on the saving of time and expense, 
I am reminded of an incident which happened a few evenings ago at 
home, which may illustrate my point. 

We were having a family bridge session for moderate stakes with 
some house guests. I cut out the first rubber and sat watching some 
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vigorous bidding and some well-played hands. Then, an out-of-town 
gentleman dealt, bid a spade, and everyone passed. The other three 
tossed in their cards. He held on to his hand and said: 

‘What gives?’’ 

I explained to him that in our village, and playing for a modest 
stake, when there is a bid of only one in a suit and everybody passes, 
the hands are tossed in, and the bid scored as made. Then we go on at 
once to the next deal. 

He said: ‘‘Why?’”’ 

And the answer was: ‘‘To save time.”’ 

‘*But,’’ he said: ‘‘What did we come here for, to save time, or to 
play bridge?’’ 

So I think in discussing the question before us, we should deal pri- 
marily with the objective of the hearing—the production of the best 
possible record—and not accept modified procedure as an improvement 
simply because it may save a little time in getting the case decided! 

I would also question this proposal from the standpoint of the 
adequacy of the period of experience with the present rule, which, as I 
said; is discretionary and not mandatory. That period of experience 
is about a year and a half. It has been on the books longer, but it wasn’t 
used very much until October of 1952, I believe Commissioner Mahaffie 
said. Even in the period of somewhat extensive use, our experience 
under the rule is not very complete. While we have had it in some cases, 
we couldn’t have it at all in cases started before that time, and many 
of the cases that were started, and where the modified procedure has 
been used are not completed. 

So, if we are to decide according to past experience, we just haven’t 
had enough to justify a mandatory rule that everything henceforth 
should be handled under the modified procedure, excepting only ‘‘spe- 
cial’’ cases. 

We ought not come to any conclusion about it just as a matter of 
abstract theory. We ought to have much more experience before this 
thing becomes a mandatory rule. 

Now I address myself to the merits of having a modified procedure, 
of having written statements instead of oral testimony. Here, I have 
some convictions, and I speak with some experience as to the formal 
hearings. I feel sure that the mere interchange of written memoranda, 
no matter how carefully prepared, fails to bring out all facets of any 
case ; it does not bring out all circumstances which the hearing examiner 
would like to know about; it does not present the issues of fact as 
clearly as does a conventional hearing where the witnesses present their 
testimony orally, where exhibits are described with the usual interrup- 
tions for clarification. 

It is the job of the hearing examiner to take care of the public 
interest. These are all public interest questions; none of them are 
entitled to be called purely private. So that the hearing examiner, in 
taking care of the public interest involved in the procedure, can and 
does ask his own questions; he develops many matters that are not 
fully covered or clearly explained, and it is his job to do just that. 
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Obviously he cannot do that if he sits back in his office, in a somewhat 
clerical capacity, and simply reads the careful memoranda which the 
practitioner has prepared for the witnesses and to which the witnesses 
put their verification that everything is true before sending it to the 
Commission. 

Then, again, it is a part of our jurisprudence that the hearing puts 
the witnesses where they can be observed by the man who is to decide 
the case. The weight to be given evidence is often affected by the 
demeanor of the witness, his candor, and whether he demonstrates that 
he actually knows what he is talking about. These can only be tested 
at a hearing. They cannot be tested by reading a written statement. 

Of course, we can have cross examination on the subject, and I 
will talk about that independently. But, whether it is a civil trial or 
whether it is a proceeding before an administrative body which must 
ascertain what the facts are before a conclusion is reached upon them, 
I think that the hearing officer should be in a position where he can 
see the witness and see his frankness, and he can tell from the manner of 
his expression whether he is qualified to know the facts covered by 
his evidence. I have two or three illustrations to give you. 

One of those I polled, a practitioner, said that he had a client who, 
while somewhat unlettered, was a splendid witness if allowed to tell 
his story orally. A statement prepared by the practitioner wouldn’t 
be nearly as persuasive, in the opinion of the practitioner mentioned, 
as oral testimony by the witness in person. When this practitioner was 
offered a modified procedure in the case of that client, he gave what 
I have just said in explanation of why he wanted his witness to appear 
in person, and the case was taken off the modified procedure list. 

Then, I was told of another instance of an oral hearing, but the 
parties who were going to present the witness decided that they would 
write out his testimony. The witness was an operating man and hadn’t 
attained any great rank in the railroad world; his English was not of the 
best. Counsel and the traffic manager of the company for whom the 
witness was going to testify decided to reduce to written form the 
facts about which the witness was to testify and have him read it. They 
made a bad mistake, because when the fellow started to read their 
language, he couldn’t pronounce the words. The practitioner had 
to take the blame for it. He said: ‘‘But how was I to know that the 
son-of-a-gun can’t even read.’’ 

Another problem under modified procedure, and we might as well 
face this, we often have the practitioner selecting the facts to be told 
and even doing the writing. The testimony is actually that of the 
practitioner, yet it purports to be that of the witness who signs the 
oath. 

Now, I should like to read one or two statements from letters that 
I have had in relation to this matter. They point up certain phases of 
the problem in a way I would want to say it or maybe I am not in a 
position to say it. But, in any event, I have one from both sides of 
the field; one from a railroad lawyer, and one from a lawyer ordinarily 
representing shippers. 
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The railroad lawyer wrote that he was opposed to modified pro- 
cedure, and he said that his opposition to modified procedure is par- 
ticularly strong because of the use made of it. Let me read from his 
letter : 


‘‘My opposition to modified procedure is particularly strong 
because of the use made thereof by claim sharks. Perhaps I should 
add that I do not know of a single practitioner in that category who 
is a member of the Association. In their case, when they are 
compelled to go to a formal hearing, they are rarely, if ever, in 
a position to produce competent testimony, primarily because they 
will not even spend car fare to prove their cases. However, in the 
ease of modified procedure, they seldom, if ever, fail to produce 
what the Commission will accept as competent testimony by the 
simple expedient of preparing it all in their own offices and merely 
mailing it to their principals for verification. The net result, 
as you can easily visualize, is far from satisfactory from a railroad 
standpoint, as I see it.’’ 


In another letter from the same railroad lawyer, he said: 


‘“One of the alleged arguments in favor of modified procedure 
is the view that it permits more expeditious disposition of pro- 
ceedings before the Commission. I have yet to find anyone who 
agrees with that view. The prevailing view, as nearly as I can 

determine, is that it is much easier for an examiner to analyze 

a case presented at an oral hearing, at which he has an opportunity 

to evaluate the various witnesses offering testimony and to submit 

a proposed report based thereon. Of course, it is difficult to draw 
any firm conclusions in the absence of a study of comparable cases 
handled under modified procedure versus those handled by oral 
hearings. 


‘At present the carriers have before them a complaint filed 
by a ‘‘claim shark’’ on behalf of 90 complainants. The case is 
assigned for handling under modified procedure. The practitioner 
involved will prepare 90 affidavits to be signed by a president, secre- 
| tary, treasurer, etc., to all intents and purposes purporting to 
prove paying and bearing of charges. An employee of his, rather 
than anyone connected with the complainants’ organizations, will 
undoubtedly offer the principal testimony counted upon to prove 
| the allegations of the complaint. Based on my past experience, I 
would not hesitate to say that if this case were assigned for oral 
, hearing, not a half dozen presidents, secretaries or treasurers of 
any of the alleged complainants would attend the hearing and 
be offered as witnesses. However, unless we succeed in getting that 
complaint removed from the modified procedure docket or are grant- 
ed the privilege of cross-examining the witnesses whose statements 
are included in the complainants’ statement of facts and argument, 
if, as and when submitted, the chances of that claim shark in 
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securing an award of reparation will be infinitely greater than 
they would be if that complaint were being handled under oral 
hearing procedure. 


‘*In conclusion I feel strongly that under modified procedure 
the defendants are placed somewhat in the position of sitting ducks. 
On the surface they may appear to have an initial advantage by 
reason of their being advised of the complainants’ principal case and 
arguments at least thirty days before their defense must be 
submitted. As a practical matter, however, the additional time 
complainants have to reply to the defendants’ statements gives them 
an opportunity to plug up every weakness in their case brought to 
light by defendants’ statement so that they have, as a practical 
matter, two chances to win to the defendants’ one.’’ 


I doubt that the statement last read is a valid argument against 
modified procedure. It doesn’t make any difference whether the type 
of procedure used helps you in making your case; the test is, what kind 
of procedure helps the Commission in getting the best possible record. 
Again, I go back to the proposition that with the oral hearing, the 
hearing examiner is in a position to interrogate, and counsel may 
interrupt, for the purpose of clarifying questions, and you would 
actually get a better record and a firmer foundation upon which the 
hearing examiner must base his recommendations and conclusions. Then, 
I have a conviction that cross examination is actually helpful 
to the Commission despite the vast amount of silly cross examination 
which all of us see the other fellows do. 

The field in which witnesses testify in administrative cases involves 
much evidence which is opinion evidence. They select particular circum- 
stances and premises to support their case. And even the best inten- 
tioned clients and witnesses are inclined to have the zeal of an advocate ; 
if they are unrestrained, they tend to go to lengths which the facts may 
not justify. I think that every one of us has had that experience. And 
if the witness knows that he is to be faced with opposing counsel, that 
he is to have an informed and experienced Hearing Examiner of the 
Commission, before whom he will present the matter, then he restrains 
that zeal of an advocate, and he is more careful and conservative in 
selecting the premises and circumstances which he brings forth. 

Now, of course, the proposed rule says you can have cross examina- 
tion, if you specify that you want cross examination as to a particular 
matter. But, I have already expressed the view that that is not fair to 
the practitioner who desires to cross examine. If the cross examination 
is designed to expose a deficiency in the evidence of your adversary, 
you should not be required to give him thirty days’ advance notice of 
what the deficiency is. I understand that in only a few modified pro- 
cedure cases has a request been made for cross examination. I think 
it is normal that there will be a few such requests. 

In the first place you have to call the parties and examiner together 
for a special hearing. It puts the practitioner on a spot, in that he 
holds himself out as able through cross examination to help the record 
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in the case. But, as all of you know, you can never be sure when you 
start out even in the instance of the cross examination of which you 
are the most proud that you are going to help your case and the record 
materially. 

So that you would hesitate, ordinarily, to declare formally: 


‘‘Why, this witness’ case is incomplete; it is inaccurate; and 
I’ll show you that by cross examination.”’ 


You would not say that as a reason for having a special hearing 
set unless you were convinced that you could prove it, and that is 
something about which you can rarely, if ever, be sure. Certainly, 
you would not ordinarily ask the Commission to set a special hearing 
so that you could pursue a point about which you were not sure. 

However, you have all had the experience at oral hearings where 
you have embarked upon a cross examination which has proved helpful, 
even though you could not know in advance just what would be develop- 
ed. Sometimes it shouldn’t even be called that, for it is an examination 
in the interest of obtaining additional information, yet it is helpful to 
the Commission and to all of the parties concerned. But, all of us will be 
reluctant to ask for a special hearing for cross examination under the 
modified procedure. 

Now, I did not give you the shippers’ side of this and their ideas. 


I will conclude with reading from one letter from a counsel for shippers: 


‘*While our experience with modified procedure has not been 
as satisfactory as under oral procedure in that we have lost all 
of such modified procedure cases with one possible exception, 
whereas under the oral procedure we were on the winning side 
in the majority of cases, we have acquiesced in the modified pro- 
cedure in all cases with the lone exception hereinbefore cited, owing 
to our desire to cooperate with the Commission to the fullest extent 
in the troubled times through which it is passing through no fault 
of its own, but solely because of the former administration, Director 
of the Budget and the vacillating Congress. 


‘“We have also found that in these modified procedure cases some 
counsel of defendants, fully understanding that oral argument 
before the Commission if requested by complainants would be 
denied, have resorted to questionable tactics when filing their 
replies to complainants’ pleadings under the modified procedure. 
The Examiner handling such cases has not had the benefit of personal 
observation of the parties such as he would have had under oral 
procedure and consequently, he, too, is at a serious disadvantage, 
and has been misled, we think, by certain replies of defendants 
to which complainants have had no opportunity to show the facts 
as oral argument in such proceedings has been denied.’’ 


I submit the case for the negative, Mr. Moderator, Ladies and 
Gentlemen. 
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Moderator Turney; Well, he did it, as usual. I think the Com- 
missioner is going to have an unhappy lunch while he figures up his 
reply. I hope that you gentlemen, during the noon hour, will be lining 
up your questions. We expect to reconvene at 2:15 o’clock this after- 
noon, depending upon whether or not Howard Freas can get through 
within a reasonable time. 

I now declare this session adjourned until 2:15 o’clock this after- 
noon. 


WEDNESDAY AFTERNOON SESSION—MAY 19, 1954 


The Wednesday Afternoon Session convened at 2:50 o’clock, with 
Mr. John R. Turney as Moderator of the Panel Discussion continuing 
from the Morning Session. 

Moderator Turney: The meeting will please come to order. We 
are somewhat behind time; we are really late in starting, so let us now 
proceed to the third item which involves the question which may be 
controversial before we get through here, at least we hope that it 
will be. 

The question submitted for debate reads as follows: 


In order to participate in any proceeding, a person not a party of record 
shall, prior to the hearing, file and serve a written entry of appearance stating 
his intention to participate, his interest in the proceeding, and the position 
which he will take with respect to the several issues involved. 


Now, that statement proposes a rather radical departure from the 
time-honored procedure, in many types of cases before the Commission. 

Commissioner Arpaia will take the affirmative of this question, 
and our friend on the end, Mr. Belnap, will take the negative. 

Commissioner Anthony F. Arpaia: Mr. Moderator, Ladies and 
Gentlemen. Behind each one of the topics that are the subject of this 
discussion on this morning’s Panel lies one objective. It is a search 
for a method of getting results, and getting them with reasonable 
dispatch. 

Judging from the time it took to wade through the first two ques- 
tions on the Panel, we all need some practice. 

Now, as Professors go, particularly Harvard Professors, Mr. Jaffe 
did a pretty good job this morning. It is true that the Commission 
has a wide variety of functions, chiefly, of course, executive, legislative 
and adjudicatory. 

Now, maybe our trouble has been that we use the judicial process in 
trying to take care of legislative or executive and administrative func- 
tions. But, in that classification, where you have adversary parties, you 
must, of course, because of centuries of experience, have certain definite 
rules and in order to be fair to the party, you have got to have the parties 
identified, and you have got to have pleadings which spell out the issues; 
you have got to have the issues formulated; otherwise, you could not 
have a decision that had any significance. 

Now, Mr. Belnap, this morning, talked about the house guest who 
wanted to play every bridge hand, and, of course, a great many of these 





JUNE, 1954 851 





intervenors, apparently, are similarily situated, except that they would 
be playing the bridge hand, so to speak, at the taxpayers’ expense, or 
their client’s expense. 

Now, if we are going to arrive at definite decisions with dispatch, 
we have got to have some way of getting these issues resolved and 
resolved clearly. 

Yesterday morning, I dictated some stuff here, and I might say, 
incidentally, that the views I express are strictly my own, and this 
represents my thoughts in this search to try to get some of these issues 
and problems straightened out. 

Now, I hate to do this, but I shall have to read it. 

As you are aware, with the exception of certain complaint pro- 
ceedings, Rule 73 of the Commission’s General Rules of Practice permits 
an interested party to enter an appearance at a hearing and to become 
a party to the proceeding without prior filing of a pleading. This is 
the case, unless some affirmative relief is sought, in the vast majority 
of the cases heard before our examiners. 

In recent years, the various administrative agencies have frequently 
been accused of failing to provide the public with a speedy forum. 
There have been, it is said, lengthy hearings, voluminous records, and 
burdensome delays in general. Even more recently, increasing pressure 
has been put on the agencies and practitioners, alike, to help cure this 
defect in public administration. All of this is part of the problem 
which we are now discussing. For, unless the issues are formulated, with 
some degree of certainty prior to hearing, the record must suffer. And, 
unless you have interested parties who make known their intentions 
prior to hearing, you have no one to formulate and agree upon the 
issues. Further, when you allow interveners to enter the controversy 
at its various stages, each new party seems to feel an obligation to 
inject some new matter—material or immaterial. In too many instances 
it is the latter. 

Now, just a year ago the President of the United States called a 
conference on administrative procedure for the express purpose of 
improving and streamlining the administrative process. Recently, the 
econference—to which, incidentally, my colleague Commissioner Hugh 
W. Cross is a delegate—published its first report. While the confer- 
ence makes no reference to the specific question involved here, it must 
contemplate such procedure inasmuch as it urges that issues be defined 
before formal hearing, that more-frequent prehearing conferences 
be held, and that the submission of documentary evidence in advance 
of hearing should be required. Without the entry of appearances and 
the submission of positions prior to hearing, the recommendation of 
the conference would have little to warrant its adoption. And, I feel 
that you will agree with me that the recommendation has considerable 
merit. 

The great bulk of the hearings with which the Interstate Commerce 
Commission must concern itself are those involving application cases 
conducted by examiners of the Bureau of Motor Carriers. In 1953, 
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more than 1900 such applications were made the subject of hearings. 
It is in that phase of the Commission’s operations, then, that the 
greatest savings in poirt of time can be made. To this end, the Com- 
mission recently proposed a rule concerning notice by publication of 
the filing of applications by motor carriers. By it, public notice hence- 
forth will be given in the Federal Register. This forward step, then, 
eliminates the one well-grounded objection to the rule which I am 
here advocating. For, without the requirement that public notice be 
given, too often not all of the interested parties are aware of the 
filing of an application until the time for hearing, or even until after 
hearing. Now, that complaint no longer is a valid one. Those in the 
transportation industry who have any interest at all in keeping abreast 
of those things which transpire in their field will be able to do so with 
a minimum of effort. Since interested parties will have no excuse 
for failing to know of any pending application, the burden then falls 
on each prospective intervener to state an intent to participate, to 
indicate his interest in the proceeding, and to take his stand on the 
issues. That is the first step toward expedited hearings and in attaining 
less-voluminous records. The Commission cannot bring about the im- 
provements in procedure which you, the practitioners, demand, without 
you, the practitioners, cooperating at least to this extent. 

What would be gained by requiring the parties to note their 
interest prior to hearing? Aside from the fact that the issue could 
more readily and accurately be drawn, there are many other advantages. 

It is conceivable, for example, that once the issues have been 
defined, it may be determined that no oral hearing is, in fact, necessary. 
Should the issues be sharply drawn, and should there be no disagree- 
ment among the parties on those issues, then the entire matter might 
be resolved upon the submission of verified statements. If a hearing 
is found to be required, however, the Commission would weigh the 
advantages of a prehearing conference between the parties. And if 
the parties have made themselves known, their presence at a prehearing 
conference would be assured—something which we cannot expect under 
the existing Rule 73. 

The Commission’s methods of setting hearings, where hearings are 
found necessary, would benefit by adoption of such a new rule. In 
setting a case for hearing on an examiner’s itinerary, it would be 
possible to make a more accurate estimate of the time required for 
hearing than now is possible. Thus, the examiner’s time would be 
utilized to the maximum. Many continuances, resulting from unfore- 
seen lengthy hearings, could be eliminated. 

As you know, it is the job of the Commission and its examiners 
to obtain on the record all facts and information necessary to an 
intelligent determination of any proceeding. Should the procedure 
which I here advocate be adopted, the parties would know prior to 
hearing of the issues and of the opposition which they are expected 
to meet. Without doubt this would enable them to prepare and 
present a more useful case. More information directly related to the 
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issues would be made available to the Commission. Sufficient prepara- 
tion for the easy exchange of exhibits would be expected. And, 
unwarranted duplication of efforts would be largely eliminated. 

There may be some who argue that until a party hears the testimony 
presented in opposition to his position, he will be uncertain whether 
his interests are affected. My answer to this contention is that it is a 
simple task to file an appearance and state a position, even though it 
must be a contingent one. And, as a matter of fact, those persons would 
benefit by ascertaining in advance of hearing whether their presence 
is necessary. There would be, it seems to me, considerable savings 
resulting from the fact that attendance at the hearings often would be 
found not necessary. 

One other matter warrants some discussion. In the past, as many 
of you are aware, questions have arisen with respect to the right of 
associations or conferences to appear in certain types of proceedings 
before the Commission. While I concede the right of such groups to 
represent and protect the legitimate interests of their members, I do 
not condone, nor should we tolerate, the appearance of associations the 
sole purpose of which is to go on fishing expeditions, harass the parties, 
or to prolong proceedings. In the interest of attaining maximum 
efficiency, they must be made to identify with particularity their interest 
in matters before the Commission. Adoption of the rule which we are 
now discussing would aid us in attaining that goal. 

The Interstate Commerce Commission, admittedly, should not be 
too narrowly constrained by technical rules of practice and procedure. 
Nevertheless, in order to better serve the public the urgency of con- 
serving the Commission’s time and efforts must be carefully considered 
in view of its tremendous work load. I must conclude, then, that the 
debated requirement would place little burden upon the parties. On 
the other hand, it would be a time-saver and, in general, would assure 
the ‘‘full hearing’’ so frequently referred to in the Act. 

Moderator Turney: Thank you very much, Mr. Commissioner 
Arpaia. 

And now, Brother Belnap, what do you have to say to that? 

Mr. Belnap: Mr. Moderator, Ladies and Gentlemen, again, I am 
the Devil’s Advocate. Manifestly, if you are addressing yourself to the 
question in its general aspect, no one could deny that the parties 
appearing before an administrative tribunal should state their position, 
the position of the clients they represent, and their interest in the issues 
and proceedings. This is simply ordinary fairness and, in the ordinary 
ease, there is no reason why they should not do it, before the case is 
ealled for a hearing. 

But, what struck me at the very beginning, when the Moderator 
formulated this particular question, and said that I had the negative, 
is that I am not conscious of the need for a rule. 

The Commission does not make its rules of practice just for the sake 
of making rules; it does not regulate just for the sake of regulation. 

It makes its rules and its regulations either to correct an evil or 
to bring about a desirable result. 
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I am not conscious that there has been anything wrong with the 
practice of the Commission in letting the parties come to application 
eases and for the first time enter their appearance and wait their turn 
to put in evidence which discloses their particular interest. 

Of the various categories of cases that can be involved one is the 
formal complaint case. This question relates to a party not of record, 
and so that must mean one who intervenes. 

Most of the time, you will have intervenors prior to the hearing; 
oftentimes, we don’t have them until the hearing time. Rarely does an 
intervenor state his precise position. 

If you have purely a Section 1 issue, and another shipper in the 
same locality comes in, then there is no question about his interest. 

Now, if it is a Section 3 issue, where rate relations are the bone of 
contention or the primary bone of contention, then it is often difficult 
for a shipper who is not a complainant to know where his interest lies 
until the complainant has not only developed his case upon the issues, 
but has proposed the kind of relief he wants. 

I think that all of us have been in that situation with clients; you 
didn’t know in advance of hearing complainant’s evidence whether to 
oppose the complainant or to go along with him, even though represent- 
ing a shipper competitor located in the same or another place. You have 
to wait until the complainant specifies the relief he wants. It may be 
impossible to state your position with respect to the isswe, because what 
you are concerned with is not whether there is a violation of Section 3, 
but what kind of relief the complainant wants. 

We also have applications or application cases for certificates. Com- 
missioner Arpaia mentioned those specifically. Under the new rules as 
to motor carriers those who desire to protest must make that known in 
advance. Ordinarily it is perfectly obvious that when the motor carrier 
comes into such a case he comes in the role of one who opposes. But, 
even so, it is often difficult for him to state his position on particular 
issues. When the application is for an extension of operations you must 
determine from the applicant’s proof the character of the extension, how 
it is intended to be used, that is, whether it is a connecting link or 
whether it is something in addition to what the applicant now has, before 
you, as a competitor, can state fully your position on the issue. 

In investigations on the Commission’s own motion, and I speak, now, 
of the general rate advances and cases of that character, the shippers 
often have a vital stake and can state their position in advance. In 
other types of general investigations, until the evidence of respondents 
is in and you are sure what is involved and what kind of an adverse 
order might be issued, it is exceedingly difficult to make a statement of 
position upon the several issues involved. Oftentimes a party who has 
not been directly associated with the cireumstances which induced the 
institution of an investigation doesn’t know what issues are involved. 
You may not know what particular sections of the Act are involved. 

In dealing with applications for certificates, those who appear and 
are not parties of record often include shippers who want to support the 
applicant. I see no evil to be cured if such a party doesn’t announce in 
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advance that he is going to be present at the hearing to offer testimony 
as to his need or desire for the proposed service. It is sufficient that 
he be there. He makes his appearance known; he conceals nothing, 
except that he doesn’t tell about it until he shows up. Information given 
me by the Staff of the Bureau of Formal Cases as to their experience 
with modified procedure in certificate cases has some application to this 
question of requiring a disclosure of position in advance. I was told 
that their etperience with modified procedure in certificate cases had not 
been very successful. This outcome stems from the fact that the dis- 
closure by the applicant of shipper support in an opening statement 
proves, in actual practice, to be too great a temptation to some pro- 
testants, immediately after, to undertake to get the witness to withdraw 
or reverse his position. 

These pressures have been such as to make the witnesses wary upon 
offering evidence other than at an oral hearing. Now that applies to the 
shipper making a statement of position in advance of hearing. And, it 
is likely that if a shipper tells in advance of his desire to have a par- 
ticular service of a particular applicant, he will have all competing 
carriers rushing around twisting his arm to get out of the case. 

In conclusion, I repeat that it is certainly fair and right that every- 
body appearing in an administrative case should make a clear and full 
disclosure of his position and his attitude toward the relief asked. But 
I see nothing to be gained by compelling that in advance of the hearing. 
I doubt that anyone is hurt if the party is not required to do that until 
the hearing takes place and he is there to present his testimony. 

Moderator Turney: This discussion thus far has revealed the reason 
why the Devil is so successful in his corruption; he has such good Advo- 
cates ! 

Now, we come to something that was like ‘‘manna’’ from Heaven. 
We submitted to these learned gentlemen about ten questions, and we 
asked them to select the questions in which they were interested and 
also the side of the question which they desired to uphold. What I was 
hopeful for was that we would get two or three questions about which 
there were decided and contrary opinions. Particularly, I was hopeful 
that we would be able to find a controversial question about which two 
of the Commissioners would go after one another without gloves. 

Fortunately, this is what happened. Commissioner Arpaia said: 
**T want that question, and I want the affirmative,’’ and Commissioner 
Mahaffie said: ‘‘I want that question, and I want the negative.’’ 

In the hundred or more letters received from members in the Asso- 
ciation one of the most frequent gripes was that after they had lost a 
ease before one Division, they didn’t want the same Commissioners who 
had decided against them re-deciding it on reconsideration. The ques- 
tion is: 


Review of a decision of a Division of the Commission should be by an 
appeal to another Division of the Commission, consisting entirely of members 
who did not participate in the decision from which the appeal is taken. 





I. C. C. PRACTITIONERS’ JOURNAL 





The statement does not contemplate a so-called appellate Commis- 
sion; it doesn’t mean anything but that a Division which initially de- 
cides the case will not participate in its disposition upon petition for 
reconsideration. In other words, it will be decided by other Divisions, 
and each Division, each member of the Commission, in some respect, will 
be on both an Appellate and on an initial decision Division. 

And now, Mr. Commissioner Arpaia, you have the affirmative of this 
question. 

Commissioner Arpaia: Mr. Moderator, members and guests of the 
Association. First, I ought to say that as far as delays are concerned, 
in that classification of matters which involve the adjudicatory process, 
I can divide the causes for delay up to a point. Some delays are many 
times beyond the control of the Commission, because the practitioners, 
themselves, representing their clients, are never ready, or they want 
postponements, and part of that question just discussed, is that nobody 
knows just exactly what to anticipate. I submit, or I might say, in 
answer to Mr. Belnap, and as a preface to my remarks, that many times 
in the application cases, it seems to be quite prevalent to have somebody 
come in at the last minute at a hearing, and if you asked him what he 
was doing there, he would say: 


‘‘Well, I am just going to make this fellow sweat; I’m going to 
make it hard for him. I’m going to make him spend as much money 
as he can. If he gets anything it will be over my dead body, because 
he bucked me one time.”’ 


Now, if we are here to play games, that’s fine. But, of course, Ladies 
and Gentlemen, it is serious business. The other part of the delay is 
within the Commission’s control, and that comes from the time a report 
is ready, and comes to a Commissioner. And, that is the part of it that 
I think is raised by this topic: 


Review of a decision of a Division of the Commission should be by an appeal 
to another Division of the Commission consisting entirely of members who 
did not participate in the decision from which the appeal is taken. 


Let me remark that the necessity of considering this topic is unique 
with the Interstate Commerce Commission. For I know of no other 
administrative agency which has a need for a division of work such as 
that we are about to discuss. This is not strange, however, since no other 
agency is charged with such a variety of duties, and few, if any, face a 
comparable volume of work. 

During the past year, some fourteen hundred petitions, the great 
bulk of which were concerned with motor carrier problems, were dis- 
posed of by the Commission. 

Some of them, naturally, were finally determined at the Division 
level. Most of those petitions, however, were considered at least once 
by the entire Commission at bi-monthly conferences after the petitions 
already had been considered by the Division which had originally par- 
ticipated in the disputed decisions. 
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Keeping this in mind, then, you might well ask if the Commission 
has been guilty of failing to utilize its time to the best advantage. More 
important, has it utilized its membership in such a manner as to obtain 
thoroughly considered decisions on questions of major importance affect- 
ing the public transportation system? 

In the answers to these two questions, we will find the key to this 
topic. 

Going back a few years, we find from a reading of the Commission’s 
1928 Annual Report, that our problem is not a new one. 

At that time, the Commission recommended that Congress authorize 
it to exercise appropriate powers of review through an appellate division. 

That authority was granted in the Transportation Act of 1940. 
And, as a result, Section 17 of our Act now clearly provides that the 
Commission ‘‘may designate one or more of its Divisions as appellate 
divisions. ’’ 

The same section authorizes the limitation of the right of appeal to 
the entire Commission to proceedings or classes of proceedings involving 
issues of general transportation importance. Thus, there is no doubt 
that the Commission may act according to the broad implications found 
in this topic as stated. 

At present, some use is made of the authority given us by Congress. 
Final disposition by appellate divisions of certain applications for tem- 
porary authority under Section 210 and for transfers of authority under 
Section 212 (b), of uncontested revocation proceedings, and of matters 
concerned with tariff suspension and fourth section relief is now the 
practice. 

I might say that, as a lawyer, it offends my sense of judicial pro- 
priety to have three Commissioners who already have taken two cracks 
at a particular case participate in a final review which would only re- 
quire three more votes from among the other Commissioners to make the 
Division’s finding a majority decision. It appears to me that to have 
an absolutely independent and impartial review, the court of original 
jurisdiction, as it were, should not also sit with the Court of Appeals 
on the same matter. 

How independent is a review when at least two, and generally three, 
of the participants already have expressed their views twice, first by 
the decision itself, and secondly, in denying a petition for reconsidera- 
tion, and, thereby, have developed a positive stand? 

Under the circumstances, would not these participants inevitably be 
more or less in the position of an advocate while in conference? 

It seems to me to be quite obvious that the Commissioners who par- 
ticipate at the Division level cannot, merely by changing their position 
from their own offices to the Conference Room, invest themselves with the 
degree of detachment that is necessary in an appellate group, passing 
upon the merits of a case. 

Finally, there certainly is a tendency, which is only human, for other 
Commissioners to look to the original participants for direction. 

Criticism of the Commission, with sickening monotony, has centered 
principally upon the delay in final determinations of controversies. 
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Now, can we continue to do business in the same old way? 

The now famous Wolf report, which, incidentally, the Commission 
presently is using as its guide in reorganization efforts, noted that the 
Commission’s hesitancy to delegate authority in regulatory matters is 
one cause of the heavy workload of each individual Commissioner. 

This burden, the report continued, leaves little time for the long- 
range planning of regulation programs. There can be no quarrel with 
this finding. 

In addition, however, our almost impossible workload has other 
effects. Delay is costly to the parties involved. Re-doing the same job, 
over and over again, increases congestion of Commission work, and de- 
creases efficiency. Often, by the time that a decision is agreed upon, 
transportation conditions have changed so radically that there may be 
considerable doubt as to its soundness. 

As a matter of fact, the Commission has even been known to lose 
time, explaining to Congress why it is that it does lose time! 

In our present procedure of requiring a Division of three to make 
the initial decision, each Commissioner does three times as much work 
as he should. And, further than that, he does the same thing at least 
three times; once, when the matter is originally decided by the Division; 
then, when the first petition for reconsideration comes before the Divi- 
sion; and, then, finally, when the same petition comes before the entire 
Commission. 

So that, obviously, there is too much lost motion, there. 

And, when I say at least three times, I am understating, since it 
is obvious that the old slogan among practitioners still prevails: 


‘*Don’t get discouraged until you have filed your fourth petition 
for reconsideration. ”’ 


Parties can be worn out, financially, by repeated petitions for recon- 
sideration. For, after all, there are people of limited means, who seek 
Commission redress. And, some petitions are deliberately filed to stall 
the effective date of an order, so that the present machinery permitting 
delay becomes an instrument of oppression. 

Discovering that a problem exists is rather a simple task; offering a 
satisfactory solution is somewhat more difficult. I do not pretend that 
my solution is absolute, but offer it as a starting point, if nothing more. 

First, let me make it clear that I do not favor fixed divisions, at any 
level, since they tend to prevent the individual Commissioners from be- 
coming familiar with all phases of the transportation problem. 

Specialists are proverbially ingrained. We need them on the staff, 
but not necessarily on the Commission level, where broad judgment and 
perspective are essential. 

It has long been my thought that each Commissioner should broaden 
his experience by rotating assignments, as much as possible, so that each 
may become thoroughly familiar at the first level with all types of prob- 
lems within the field of Commission activity. 

To begin with, there are certain matters which are clearly of major 
importance. Such matters should be reserved for entire Commission 
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consideration ab initio. They will wind up there, anyway, and all inter- 
mediate action at a division level is a waste of time, expense and other- 
wise is meaningless. 

In such cases, after the examiner’s report, exceptions and briefs are 
filed, the matter should go, immediately, to the entire Commission for 
determination after oral argument, if necessary. 

All other matters would be decided initially by a single Commis- 
sioner. They should be assigned in the order in which they arise with- 
out regard to the nature of the case. This procedure would accomplish 
the following: 

Each Commissioner, because of a reduced work-load, would be in a 
position to give more attention to each report placed on his docket, and 
thus would be able to turn out a more finished job. 

Not only would quicker decisions result, but the Commission’s staff 
would save time in that many administrative details would be eliminated. 

Following the single Commissioner decision, one petition for recon- 
sideration should be permitted. That petition would then go to a rotat- 
ing Appellate Division, composed of three of the remaining Commis- 
sioners. The Appellate Division would be empowered to adopt the re- 
port of the single Commissioner or to issue one of its own. 

It might do this with or without listening to oral argument. In its 
judgment, it also should be permitted to reserve the case for entire 
Commission consideration. 

The decision of the Appellate Division would be final in the absence 
of a showing that the issue involved is a novel or important one. 

Should one of the parties be of the opinion that the issues involved 
are either novel or important, it could file a petition, so stating. Such a 
petition would be considered by the seven Commissioners, who have not 
yet participated in the concerned case. 

Then, that pleading would be in the nature of a petition for 
certiorari. And, these seven Commissioners would pass on the sole point 
of whether the matter is important enough to become an entire Com- 
mission case. 

Only if their decision be in the affirmative, would all eleven Com- 
missioners be called upon to dispose of the matter, either with or without 
oral argument. 

In the manner which I have outlined, each case would receive abso- 
lutely independent and impartial consideration. 

Further, the individual Commissioners would have an opportunity 
to broaden their interests, contacts, and over-all knowledge of all phases 
of Commission activities. 

As matters now stand, a fixed member of a Division is working in 
a rather tight compartment. A member of Division 5, for example, 
has no occasion to confer and meet with the staff assigned to formal 
cases. In effect, the Commission is, in many respects, operating in an 
ivory tower. 

Now, the plan which I have discussed would eliminate these islands 
of confinement, which have endured for some Commissioners, for a 
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quarter of a century. It would enable intimate contact with members 
of the staff by all Commissioners, and by complete rotation, give the 
entire Commission a vitality and dynamism it has not had for years. 

As I have stated in my introduction to this plan, I offer it only 
as a tentative approach to the problem. Considerable thought must 
be given to new methods by those sincerely interested in service to the 
public. The preservation of a sound, privately-owned, transportation 
system requires effective and efficient administration. To accomplish 
this objective, time must be reserved for composite, deliberate judgment 
on broad policy questions. 

We cannot attain this goal with archaic operating methods which 
no longer are able to meet the demands made upon the Commission. 

Moderator Turney: Well, Commissioner Mahaffie, you have got to 
come out slugging, now! Let us have your negative side of our 
fourth topic, at this time. 

Commissioner Mahaffie: The question is and I will read it: 


Review of a decision of a Division of the Commission should be by an 
appeal to another Division of the Commission consisting entirely of members 
who did not participate in the decision from which the appeal is taken. 


My Brother has discussed a good many things that are a little 
difficult for me to see as being comprehended in that question. Many 
of them, undoubtedly, deserve the consideration of the Commission ; 
but, getting back to the question, as put on the agenda, and as stated 
by the Moderator, it seems to me that a good deal of the discussion has 
been about various things in hearings, that are not very relevant to 
that question. 

But, coming to the question itself, it is my view that the important 
thing that must be kept in mind in deciding how the Commission works 
and what it does is the fact that a decision of the Commission, as to a 
great part of its work, is intended to carry out and must be calculated 
to carry out the policy of the Congress. 

So far as relates to a simple reparation case, which is a judicial 
proceeding, I can see the argument for having an entirely different 
group of men pass on an appeal from a division decision. But, when 
you come to matters that are more strictly legislative, and where the 
decision that the Commission makes is to be applied to a large group 
of the public for the future, and does not merely determine a judicial 
question as to transactions of the past, then it becomes a question for 
which the Commission initially assumes the responsibility, and for 
which it can be continuously held responsible. 

It must carry out the policy of the Congress, in regard to these 
more legislative problems, and if it is to do so it must as a Commission 
control the final decision. 

Now, under the proposal that we have just heard discussed, if I 
understand it correctly, a division, let us say Division 2, passing on 
such things as tariff interpretations, and rate matters, as an illustra- 
tion, the Division must have a policy which necessarily becomes the 
Commission policy, as it is carried into effect in a wide variety of cases 
such as those dealing with, say, the Fourth Section. 
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If the men on that Division who are handling those cases all the 
time are disenfranchised, when those problems are up on reconsideration, 
it seems to me quite impossible to develop a definite program as to how 
eases of that character be handled, and as to what the Commission 
procedure in carrying out the policy of Act as to that character of 
transaction shall be. 

I am merely taking the fourth section as an illustration of what 
I have in mind in that regard. 

I would, myself, not want to lose the benefit of the expert judgment 
of these men who are dealing with a particular problem all the time. 

Going back to Division 2, when a petition for reconsideration comes 
before the entire Commission, of which I am a member, and I presume 
I might be on some of these appellate bodies, I want to know why 
Division 2 took a particular position in regard to it. If you have 
available for consultation the men who have been dealing with similar 
problems and have put in a lot of time and study on what ought to be 
done about them in order to develop Commission policy and to keep 
in line with the policies of the Congress you would do well to utilize 
their help. If you don’t have that help it seems to me that any 
appellate Division would be operating at a great disadvantage. 

The applicable provision of the Act as to Appellate Divisions, 
Section 17 (3) provides that a majority of the Commission, of a 
Division, or of a Board, shall constitute a quorum for the transaction 
of business. Now, that is part of Section 17. 

Under the proposed appellate plan, the three members of the 
deciding Division would be incapable of voting on a reconsideration 
petition. 

Now, if all other Commissioners were present, that would mean 
that eight would constitute the Appellate Division. And, if the eight 
should vote, five for reconsideration and three against, the latter three, 
plus the original disenfranchised three of the deciding Division, that 
is, assuming a unanimous decision, would mean six, or a majority of 
the Commission, favoring one course. 

And yet, the Appellate Division, with its majority of five members 
could dictate another view. If that same five could reopen, presumably 
they, thereafter, could and would dictate that the report on recon- 
sideration reflect their views, which might be directly contrary to the 
views of a majority of the Commission. 

Continuity and unity of policies and practices of a regulating 
agency are two qualities which both Congress and those whose conduct 
is regulated, expect the agency to develop. 

Without continuity and unity, the very purpose for creating of 
the Commission would be defeated. 

There is nothing very new about the proposal that an appellate 
body have the function of reviewing the Commission decisions. In 
response to a similar demand the Congress in 1910 created the Commerce 
Court. It was a particularly dignified tribunal being composed of 5 
circuit judges. It lasted less than 4 years. The history of the Court 
is sketched in ‘‘Interstate Commerce Commission Activities 1887-1937’’ 
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at pages 38-39 as follows: ‘‘The enforcement provisions of the Hepburn 
Act had been a decided improvement over those of the original statute. 
But orders issued by the Commission could be questioned as to their 
validity, and few important ones were made that were not contested 
by the carriers. The Mann-Elkins Act created a special tribunal, the 
Commerce Court, which was invested with exclusive original jurisdic- 
tion to review Commission orders and from which appeal could be 
taken directly to the Supreme Court. The Commerce Court failed to 
operate successfully. Besides continually impinging upon the Com- 
mission’s functions it did not speed up procedure. As a result it was 
abolished in 1913.’’ I should think the country unlikely to repeat 
that experiment. 

Although the Interstate Commerce Act gives the shipper his choice 
of an action for damages before the Commission or in the courts, it 
has long been the rule of the Supreme Court, forced upon that body 
by the realities of the subject matter, that when an administrative 
question is involved, the shipper must proceed, first, before the Com- 
mission. 

To permit the courts to substitute their individual judgments as 
to the reasonableness of rates would bring about the absolute destruction 
of the act, and the remedial provisions which it created. For if, without 
previous action by the Commission, power might be exerted by courts 
and juries generally to determine the reasonableness of an established 
rate, it would follow that unless all courts reached an identical conclu- 
sion, a uniform standard of rates in the future would be impossible, 
as the standard would fluctuate and vary, dependent upon the divergent 
conclusions reached as to the reasonableness by the various courts 
called upon to consider the subject as an original question. 

Indeed, the recognition of such a right is wholly inconsistent with 
the administrative power conferred upon the Commission and with the 
duty which the statute casts upon that body, of seeing to it that the 
statutory requirement as to uniformity and equality of rates is observed. 

Uniformity is the reason for the indicated rule requiring preliminary 
resort to the Commission on administrative issues. The Appellate 
Division proposal has grave potentialities for defeating uniformity, 
and the carrying out of the Congressional policy, as expressed in the 
Act. 

Recognition that the Interstate Commerce Commission exercises true 
expertness in passing on complex and technical problems led the courts, 
at a comparatively early period, to adopt a self-denying attitude in 
reviewing the decisions of this agency. There is probably no agency 
which enjoys in greater degree the confidence of the courts. For this 
reason the scope of review of the Commission’s decisions available in 
the courts is very narrow. 

Long ago, the Supreme Court characterized this agency as a 
‘*tribunal appointed by law and informed by experience.”’ 

The respect thus indicated for the ability and fairness of the 
Commission has not lessened through the years. More recently, the court 
pointed out that, 
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‘“We certainly have neither technical competence nor legal authority 
to pronounce upon the wisdom of the course taken by the Com- 
mission.’’ 


And, similarly, the court has reversed lower courts for re-determin- 
ing ‘‘administrative’’ questions passed on by the Commission. 

Moderator Turney: Gentlemen, we have reached the stage where 
you folks are going to take over, and we expect you to give these gentle- 
men a first-class going over, and prove to them that you are entitled 
to practice before their Bar. 

We are going to proceed in this fashion; each one of you, and 
I hope all of you have one or more questions, will rise to your feet and 
I shall try to recognize you in the order in which you rise, state your 
name for the record, and then you will designate the Panelist you 
desire to question, and then you will spring the $64.00 question with 
which you hope to trap him. 

The meeting is now open for questions. This is your meeting; let us 
see you take over and go to it. 

Mr. Arnold Levy: Mr. Moderator, I should like to address a question 
to Commissioner Mahaffie. I know, however touchy the implications 
of this question may be, you will receive it, as tendered to you in the 
spirit of respectful inquiry. 

Moderator Turney: You don’t have to pay them any respect, be- 
cause they are up here on the platform, you know. 

Mr. Levy: Mr. Mahaffie, do you believe the tendency of counsel, 
including myself, to ‘‘examine the waterfront’’ exhaustively at an 
administrative hearing, would be diminished somewhat, if the Com- 
mission were to redouble its efforts to identify more specifically the 
particular factors which are pivotal in its decisions, and that underlie 
its general ground of decision, and give the evaluation that those par- 
ticular factors have received in its determination ? 

Commissioner Mahaffie: May I make an inquiry? Do you mean, 
in the Commission’s decision, it should more definitely state the thing 
that it considered important, or define the issue before it? 

Mr. Levy: No; state the factors that it has given pivotal considera- 
tion and endeavor to evaluate the relative weight, so that counsel, in 
future hearings, out of fear of neglecting a particular factor, would 
not have a tendency to cover the waterfront. 

Commissioner Mahaffie: I think to the extent that the Commission 
ean, it is healthy to distribute the weight to the factors. In a good many 
cases, it cannot be done. 

You cannot analyze the thought processes of eleven men, and put 
them all in one statement; but, to the extent that the Commission, as 
a whole, thinks of a particular factor as significant, yes. 

Mr. Levy: I have another question, or a statement relating to your 
colloquy with Mr. Arpaia. You stated that, in reviewing action of a 
Division, you were anxious to know what the other Division had in 
mind in its decision, and we, sir, as practitioners, look to the Opinion, to 
reveal that fully. Can you say something on that point? 
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Moderator Turney: Do you want to comment on that, Mr. Mahaffie? 
Commissioner Mahaffie: I can comment on it, yes. I think that it 
is helpful to have the views of Commissioners, as I have said, who are 
more familiar, not only with the particular record and the particular 
matter cited, but with the whole range of activities of that character 
with which they have tc deal. 

Moderator Turney: Who has the next question here for our Panel 
experts? 

Mr. John F. Dargin, Jr.: Mr. Moderator, I wish to direct my 
question to either Commissioner Mahaffie or Commissioner Arpaia, and 
it has to do with the point at issue. 

About thirteen months ago, exceptions to the joint board pro- 
posed or recommended order were filed with the Commission. Nothing 
has been heard from it since, apart from an answer that the matter is 
before Division 5. 

My question is this: Wouldn’t it be possible to devise some ma- 
chinery for speeding up the hearing of a matter of that kind, so that 
amount of time won’t elapse before it is taken care of ? 

Moderator Turney: I think that that question is a little bit out of 
order, but if either one of the Commissioners wants to answer it, he 
may do so. 

Commissioner Mahaffie: The delay in the process is caused princi- 
pally by the lack of employes in the Bureau that handle those matters. 

And, regarding that particular Division, Commissioner Cross, at our 
left, might like to add to what I have said here. 

Commissioner Hugh W. Cross: Mr. Moderator, Commissioner 
Mahaffie has placed his finger directly on our problem. I think that 
it ean be said that our bottle-necks, as far as Commission matters are 
concerned, are not because of delays by any of the Divisions in handling 
matters of that kind, and they are certainly not the fault of the Com- 
mission, because most of the reviews of those matters by the entire 
Commission follow in the next Conference after the action of the 
Division. 

Our problem has been a problem of not being able to have enough 
Examiners, especially in the Bureau of Motor Carriers, to expedite 
these cases. I am sorry to say that I think there are cases that have, 
perhaps, as yours, become somewhat pigeon-holed. But, that is a question 
of improved administration, and it cannot be brought to a degree of 
speed unless and until we can improve our Examiner situation, I 
believe. 

A Member: I shall have to ask the Moderator to give out this 
question, because I got the impression that the entire Panel is in favor 
of the prehearing conference. 

I would like to ask regarding the prehearing conference, when 
parties all over the country may travel to Washington, D. C., whether 
that is essential, and if it does not conflict with the whole idea of the 
Modified Procedure. 

I believe that things can be accomplished by writing and mailing 
it in. 
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I may say that I have just attended one prehearing conference, 
which I thought was of no necessity at all. It could all have been 
handled by correspondence. And, if it is a question of defining the 
issues, why can’t they be defined by the Commission? 

That is my question, Mr. Moderator. 

Moderator Turney: I am going to ask Commissioner Mahaffie or 
Commissioner Arpaia to take that one. 

Commissioner Mahaffie: I thought that I answered that this morn- 
ing. I undertook to discuss that a good deal, and I thought that I 
threw some cold water on that. 

I agree with you that in a great many of the cases, they are not 
helpful, and in some cases, they increase the expense and trouble. 

Now, occasionally, we have one where the issues can be better 
defined by having a prehearing conference; but, it usually is not 
desirable to have them, unless the parties are pretty concentrated, and 
it doesn’t involve too much travel expense to them or to the Commission. 

Moderator Turney: Commissioner Arpaia, do you wish to con- 
tribute to the answer to that question? 

Commissioner Arpaia: Yes; I think that the situation there, is 
this. Where you have controversies involving tremendously wide ques- 
tions you do ultimately save a lot of time in arranging a prehearing 
conference at which the issues are narrowed down and defined ; the order 
of proof settled and the prior exchange of prepared statements and 
exhibits, the nature of the exhibits, the stipulations as to what is to 
be taken official notice of, and so forth, will ultimately gain the time 
and expense spent in arranging the prehearing conference. 

However, where you have the two parties and they are spread out, 
it certainly is a burden. But, it is worthwhile on these broad investiga- 
tions, because you do, ultimately, get a saving of time, in the long run. 

A Member: I have never seen a broad investigation which was expe- 
dited by a prehearing conference. After the orders are issued there 
is no reason why the Commission can not require the respondent by mail 
to submit the evidence and exhibits which they desire filed. 

Commissioner Arpaia: It all depends upon the particular situation. 
I think good judgment must be exercised in each situation which arises. 

I have been hearing the class rate cases in the Pacific territory. A 
prehearing conference was held at Salt Lake City, by Commissioner 
Aitchison, in 1951, and I am sure that, as a result of that prehearing 
conference, great gains were made, because you do have a lot of problems. 
That is the sort of matter where a prehearing conference is of the 
most value. 

Mr. Robert W. Burchmore: How many questions do you allow to a 
customer ? 

Moderator Turney: Just as many as you have on your mind. 

Mr. Burchmore: There is a question on my mind, and I want to 
know whether I have to pick my questions, or whether I can ask anything 
I want to ask. 
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Moderator Turney: You ask the questions, and I will rule on them. 

Mr. Burchmore: Then I should like to address several questions 
to Commissioner Mahaffie and Commissioner Cross. 

My question would be this: Disregarding the printed question, in 
the circular, would you Commissioners favor or disfavor a rule by which 
formal cases would receive, first, an initial decision by one Commissioner ; 
secondly, reconsideration as a matter of right, on petition to a Division 
of three Commissioners; and third, reconsideration by the entire Com- 
mission, with the seven Commissioners so ordering at their discretion? 

Commissioner Arpaia: You ought to state that more clearly. Those 
seven Commissioners would sit as a sort of Board of Review, for only 
one purpose, and that is to decide whether there is a broad policy issue 
involved. 

Then, after that, you would come before all eleven Commissioners, 
the entire Commission. 

I think that perhaps as I read it, it might not be too specific; that 
is, it was specific enough, but not understood, or, it was difficult to 
follow. 

We, now, and I am sorry to pick the Fourth Section of the Act 
as an example, have a Fourth Section Board and Division 2 is the final 
voice on that (unless they reserve it for the entire Commission). We 
have a Board of Suspension, and in such cases the appellate Division 
is again the final voice. It is working out very well. So that it is not 
new. The possibility of having policy cases, broad, important cases, 
decided by a segment of the Commission won’t exist at all. 

As a matter of fact, there is a guarantee under my suggested plan 
that they will come before the entire Commission, and that is my 
purpose, and that all other cases which are more or less routine are 
disposed of without burden to the parties. 

Moderator Turney: Are you satisfied, now? 

Mr. Burchmore: Well, now, I still would like to address the question 
to Commissioners Mahaffie and Cross as to whether they favor that 
proposal. 

Commissioner Arpaia: He is trying to find out how they feel about 
it. 

Commissioner Mahaffie: No; I don’t favor it. I don’t have any 
trouble getting my work done, and I don’t see any point in the Com- 
mission, as a whole attempting to escape responsibility as to what the 
Commission, as a whole, does. 

Commissioner Cross: I should like to supplement that by saying 
that I do not approve of the idea of having one Commissioner decide a 
case. 

Moderator Turney: On the first question, do you support Com- 
missioner Arpaia or Commissioner Mahaffie with respect to the composi- 
tion of the Board of Appeals? I think that was the question. 

A Member: I would say that the question was whether they favored 
the proposal made, and I accept the answers as very forthright. 
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Moderator Turney: You are satisfied with the answers then? 

A Member: Yes, I am quite satisfied. 

Moderator Turney: Who has the next question for our experts? 

Mr. Bistline: I believe my question should be addressed to Com- 
missioner Mahaffie. With respect to the modified procedure, let us state 
first the premises I base my question on. We find often that the first 
statement, as well as the answer, pretty clearly set forth the facts and 
issues. It is in the third, or reply statement, that oftentimes contains 
a lot of new material. Now, in that case, you can ask for cross examina- 
tion, which isn’t very effective, or you can ask for an oral hearing. At 
times, it seems a wasteful procedure to ask for an oral hearing because 
of the new matter. I wonder if the Commission shouldn’t have a pro- 
cedure whereby new matter submitted in the third pleading could be 
excluded by the Examiner, or whether the Commission shouldn’t be 
more receptive to a motion to strike the material which obviously isn’t 
responsive to the second pleading? 

Commissioner Mahaffie: I think the Commission ought to be re- 
ceptive of such a motion. I had the impression that we do act on 
the motions quite often. Have you had a bad experience on that? 

Mr. Bistline: I shall not go into any cases, but there have been 
some cases where there was not a motion to strike, but an oral hearing 
was granted, and then it developed that it really wasn’t the sort of thing 
where an oral hearing should have been scheduled. 

In other words, it was a waste of time to call the parties back. 

Commissioner Mahaffie: Did you apply for oral hearing for the per- 
sons for whom you were speaking? You had a choice there, you know. 

Mr. Bistline: I applied for an oral hearing, because I thought it 
was the only way to get the matter corrected, but I still thought that it 
was a waste of time. 

Commissioner Mahaffie: That was your error of judgment. If you 
were right about it, and if vou had made a motion to strike, undoubtedly 
it would have been stricken. 

Mr. Bistline: That might have been so. Some of us have been 
bothered about that in connection with modified procedure. 

Commissioner Mahaffie: We sustain a motion to strike every once in 
a while. 

Mr. Bistline: A motion to strike itself might not necessarily be com- 
pletely adequate. In other words, it may raise some issues and the 
Examiner might agree that striking it out isn’t adequate. 

If you get the people there, it may be important to have an oral 
hearing. 

Commissioner Mahaffie: Your problem is one that we do encounter. 

Moderator Turney: Who has the next question for our panelists? 

A Member: I think that this question should be addressed to Mr. 
Mahaffie, also. I was wondering if, in cases, or if, in his idea of cases, 
which should be assigned for modified procedure, he makes any distinc- 
tion between those purely judicial as distinguished between those that 
are more or less legislative? 
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Commissioner Mahaffie: Not on that basis, no. Some of the legisla- 
tive matters apparently are capable of being handled under modified 
procedure, notably I. & S. cases. I think the tariff interpretation cases 
are the most nearly naturals for modified procedure. Then, and from 
then on, it gets to be a matter of judgment as to whether the party can, 
adequately, present his views without oral presentation, and whether 
he can make a case that we can adjudicate properly. 

A Member: It seems to me that it might be more appropriate to 
handle matters of the judicial type of function, with written statements, 
whereas the legislative functions are somewhat in the nature of appear- 
ances before Senate Committees and recommendations and wide-open 
hearings before Examiners. 

Commissioner Mahaffie: We have had very little luck with the licen- 
sing applications, and they were not in the computations that I presented 
this morning. I have no confidence that we can handle any very con- 
siderable percentage of them on modified procedure. 

A Member: In the handling of these cases under modified procedure, 
some of our lawyers make pencil pushers out of themselves, rather than 
advocates, in writing out statements, and does this apply, also, to the 
oral arguments before the Commission ? 

Commissioner Mahaffie: I think that there has been no modification 
of the oral argument situation at all, as a result of modified procedure. 
I think that the oral arguments are granted on the same basis as before. 

A Member: Is there any strong tendency to limit the number of 
oral arguments? 

Commissioner Mahaffie: I am responsible for those set before Divi- 
sion 4, and not those of other Divisions. As far as Division 4 is con- 
cerned, there is no tendency to limit oral arguments if any request is 
made with apparent merit. 

Mr. Edward Dumbauld: Would any of the panelists favor abolition 
of all the Divisions on the theory that theoretically, the litigant is en- 
titled to review by the entire Commission, not after the hearing officer 
has passed on it? 

Commissioner Mahaffie: I would not favor that, because that would 
overwhelm the Commission, I think, to have all matters initially for 
Commission decision. I think that the institution of the Divisions was 
in response to that exact need, and I think it has been satisfactory. 

Commissioner Cross: I think that that answer is the answer of every 
Commissioner. It would be physically impossible for us to find enough 
hours in the day and enough days in the week to possibly do that. 

Considering the work of the separate Divisions, a tremendous num- 
ber of formal cases for disposition are handled finally, and that is the 
best answer as to why it would not be feasible to revert back to the old, 
old practice of letting eleven Commissioners decide every case. 

Moderator Turney: And now, who has the next question? 

Mr. Robert Claytor: I should like to get back for a moment to Com- 
missioner Arpaia’s plan for reorganization of Commission procedure. 

I should like to ask Professor Jaffe what his opinion of that plan 
is, as a student and Professor of Administrative Law? 
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Professor Jaffe: I don’t really feel competent to deal with it be- 
cause it seems to me that you have to know a good deal more about the 
work of the Commission than I know about it. I am quite serious in 
saying that I haven’t been a student of the Commission for any great 
length of time. The only thing that occurred to me, in hearing the 
discussion, is that two quite different things seem to be involved: 

First, there is the question of doing the work of the Commission 
more quickly, the matter of expediting the procedure, which ought to 
be put to one side. 

The other question is whether persons who had first participated 
in the initial decision should participate in the review, and on what 
terms? And, determining, first, whether there should be a review, and 
secondly, whether they should finally participate in the review. 

It seems to me that it results in confusion, if there is inability to 
consider those two questions, and, if you run them in together, that puts 
the question of saving time along with the question of pre-judgment of 
the case. As to the time-saving, I have no view at all, because I don’t 
know what the demands on the Commissioners are. 

As to the question of whether people who originally participated in 
the case should participate at all stages of the subsequent determination 
of the case; that is to say, determining whether there is to be further 
consideration and then what the decision is, I am inclined to agree with 
Commissioner Mahaffie on that particular aspect of it. 

I do not agree with the notion of the judicial aspect, namely, that it 
is improper to have the same people who made the initial decision sit 
upon the review thereof. That is not the way the decisions of the Com- 
mission should be viewed. The issues are largely policy problems, and 
ultimately all Commissioners should decide these policy problems. 

I realize, in looking over the cases, along with Commissioner 
Arpaia’s view, that not every question involves a clear-cut question of 
policy, but they do involve a responsibility for the particular cases. 
I sympathize with that feeling, but ultimately they do involve questions 
of policy, and you will have to face it. 

To continue with what I said this morning, while I realize that there 
is a judicial aspect to these things, we shouldn’t overlook the fact that 
since ultimately these things are policy problems, the Commissioners 
have to take responsibility for them, as policy problems, and not as 
judicial decisions. 

Moderator Turney: We are ready, up here, for all of your questions. 
Who has the next question for our panelists, our experts up here? 

Mr. Edward A. Kaier: I should like to address a question to Com- 
missioner Mahaffie, again with respect to the modified procedure matter. 

I think that Commissioner Mahaffie made really a very persuasive 
ease for modified procedure. As I understand it, the argument in favor 
of the plan rests upon a saving of time and money. And then, I think 
that Mr. Belnap made some important points on the other side of the 
picture. I have been a little concerned about where we are going with 
the modified procedure. For example, in the coal case to which Mr. 
Mahaffie made reference; a few years ago we wouldn’t have thought of 
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handling a case of that importance or size, on the modified or shortened 
procedure. I believe that when the procedure was suggested, nobody, 
including ourselves, made any objection to it. But, we are, apparently, 
drifting into quite an extensive use of modified procedure in important 
and large cases. 

It seems to me that that drifting can go to the extent that it will 
be the accepted way of handling cases, and some of the things that Mr. 
Belnap pointed out will be lost. I mean the discovery of facts, getting 
at the facts, by cross-examination, and having the examiner hear the 
witnesses, seeing their demeanor—we would lose that, and there will be 
a habit-pattern established, and we will just go along with it, with the 
modified procedure, and lose these important things. 

I wanted to ask this question: In those cases that are normally heard 
in Washington, rather than out on the road somewhere, is there such a 
saving of money on the part of the Commission that the modified pro- 
cedure is substantially valuable in that type of case, as compared with 
the old-fashioned procedure. 

Moderator Turney: Commissioner Mahaffie will answer that ques- 
tion. 

Commissioner Mahaffie: Well, there is a saving of money, and you 
are speaking of the Eastern Bituminous Coal case? 

Mr. Edward A. Kaier: Yes. 

Commissioner Mahaffie: Presumably, the oral hearing, if there is an 
oral hearing in that case, after compliance with the special rules, and 
that is not a modified procedure case, but it is under elaborate special 
rules, adapted to that particular case, as you know. Instead of, let us 
say, twenty-two days, which were consumed in the hearing of the 
Rochester & Pittsburgh case recently—it took twenty-two days before 
an examiner to hear that case—our boys estimated to me that at the 
time, if oral hearing is asked for in the Eastern Bituminous Coal Case, 
it ought to be a matter of a few days. And, further, that is not vital, 
where it can be heard in Washington, of course, but from our standpoint, 
it saves some money and some time, and from the standpoint of thirty- 
eight appearances in the Eastern Bituminous Coal case, from the stand- 
point of those litigants, the saving, if they can satisfactorily make their 
showing in writing, would be very substantial indeed. 

There is no tendency, as far as I know, to force this process in the 
complicated cases, and particularly in the cases where the demeanor of 
the witnesses is of any real consequences. 

Moderator Turney: We are going pretty good right now, so who 
has the next question? 

Mr. John Coyle: Mr. Moderator, I have been an admirer of the Com- 
missioner for a long time. 

Moderator Turney: Now, just a minute; we are not going to have 
any ‘‘woo’’ spilled here! 

Mr. Coyle: Well, I am strong for this modified procedure, and we 
have been a party to the Coal Case that Mr. Kaier speaks about. But, 
in addition to that, we had a case handled under the Modified Procedure. 
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In this case, the issue involved tariff application and description pro- 
visions in the tariff applicable on shipments of glass containers. 

Moderator Turney: The question is one of tariff interpretation ? 

Mr. Coyle: Yes. It was handled under the Modified Procedure, and 
it worked out successfully. So that I am certainly strong for Commis- 
sioner Mahaffie. 

Moderator Turney: Who has the next question for our experts up 
here? 

Mr. Charles R. Seal: I would like to address a question to Mr. 
Mahaffie. But, first of all, I should like to make a statement of my own, 
having reference to those cases handled under modified procedure, with- 
out a pre-hearing conference. 

As you may know, often there is a fringe class in these cases, folks 
who may have an interest, depending upon the presentation of one side 
which they cannot determine very early in the proceedings. 

In these modified procedure cases, that are not the subject of pre- 
hearing conferences, it is most difficult to determine whether you have 
an interest or will not. But, when you find it out, it may be too late, 
under the rules laid down for reply or rebuttal statements, to properly 
protect your interests. 

And so, it seems to me that some step might be developed, whereby 
in the initial stages of the proceeding, the issues could be thoroughly 
clarified, so that every one who might be interested would know what 
they are. 

Has any thought been given to that? Perhaps there is something 
of that kind that I haven’t learned about. 

Commissioner Mahaffie: Well, it has been worked on. There has 
been a discussion of the possibility of attempting to do what we are just 
starting in the motor carrier application cases; we are attempting to 
define the issues, and publish that in the Federal Register. 

That seems to present some difficulties, however, and, until we are 
further along, there, I am not sure that we would be justified in attempt- 
ing to carry it into the rate cases, for instance, or the complaint cases. 

We are, however, as you perhaps know, Mr. Seal, pretty careful 
about permitting any intervention at any stage of the proceedings, for 
any party who hasn’t a proper excuse for being there, or a reasonable 
excuse for not turning up before the period runs out. 

Mr. Seal: When you set a hearing, it is listed in a national trade 
publication, or in two of them, and everyone knows the date. 

Now, if when you decide on modified procedure, and set the dates 
for the various pleadings, those cases, likewise, could be listed in those 
publications, it might be helpful to many people. 

Commissioner Mahaffie: That is a suggestion that is worthy of con- 
sideration. And, I undertook to include that or invite that in my state- 
ment of this morning. 

Moderator Turney: Who has the next question for our eager group 
of experts up here? ; 
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Mr. S. H. Moerman: I address my question to Mr. Belnap. Occa- 
sionally a man comes in the office, and he wants motor carrier rights. 
We sit down and talk the matter over with him. 

Now, one of the questions that I am most careful about is this. 
What carriers are there in your area, and why can’t they give adequate 
service? We go into the question as thoroughly as we can go into it. 
And I ask him to let me know who the carriers are. And if he still 
insists, after I have given him my side of the picture, that there is no 
adequate service available, then we go to a hearing. We feel that we 
have looked at all of the carriers in the area, and I will show up at the 
hearing and there will be fifteen of the toughest birds you ever saw on 
the other side of the table, representing five times as many carriers as 
I ever knew existed. 

Now, I consider my ease an economic case, and I want to make an 
economic case, for consideration by the Commission. But, I cannot do 
that, if I do not know what parties are interested in this case. 

If I could have the benefit of at least ten days’ notice, before the 
hearing, then I could assure you that the entire time would be devoted 
to a study of the carriers who had indicated their interest, and there 
would be also conferences with the client to determine whether or not 
some of these carriers who have indicated an interest might not be able 
to satisfy this problem. 

I ask you: Why can’t I have at least ten days’ notice, before I go 
in for a hearing? 

Moderator Turney: Mr. Belnap, what is your answer to that ques- 
tion ? 

Mr. Belnap: Your client is a motor carrier? 

Mr. Moerman: Sometimes he is, and in other cases, he is a new 
carrier, or would-be carrier, and, in some cases, a shipper, looking for 
service, who has induced some one to file an application. 

Mr. Belnap: I don’t know what kind of pressure is put on, but the 
shippers, particularly those who are asked to testify in these public con- 
venience and necessity cases, get their arms twisted, if they are known 
in advance; if they file a statement in connection with modified pro- 
cedure, somebody wants them to take it back. However, in direct answer 
to your question, I can’t see why you shouldn’t know in advance as to 
existing services. 

Mr. Moerman: I only want to know about the carriers, you see. 

Mr. Belnap: Your client is pretty poorly informed, I would say. 
Shouldn’t you have your own F. B. I. on the job, and then the client 
will know his territory? 

Mr. Joseph Kline: Supplementing the previous question to Mr. 
Belnap, I represented an applicant seeking motor carrier authority, and 
counsel wrote to the Commission, on his letterhead and said: 


‘*T am interested, and I would like to be informed of the date 
and the time of the hearing.”’ 
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And he would not mention whom he represented. Then, at the 
time of the hearing, he would come in and he would represent ten or 
fifteen motor carriers in this area. 

Now, it seems to me, in line with the question of the previous 
speaker, that if he were required to file an appearance within ten or 
twenty days, and he stated that he represented one or two carriers, that 
would give us a chance to be prepared to cross examine our adversaries, 
and that, of course, is a very important part of any lawyer’s case, not 
only to present his own evidence, but to be in a position where he can 
cross-examine his adversaries. 

As time goes on, one competitor will get talking with another one, 
and by the time the hearing comes around, then he has ten or fifteen 
to come in there, asking for leave to intervene. 

My question, Mr. Belnap, is this: How are you going to be prepared 
to cross-examine your adversaries, if you do not know who they are? 

Mr. Belnap: The new rule of procedure takes care of that. It is 
published in the Federal Register. 

There must be recorded with the Commission within the thirty-day 
period, that information. I do not have the regulation before me, but 
I assume that it would say on whose behalf you register the objection. 

I assume that does take care of the situation. I don’t know whether 
your problem arises before or after the new rule. As I understand it, 
the new rule completely takes care of the situation, Mr. Kline. 

Mr. Kline: As to protestants, but the intervenors may come in at 
the last minute. 

Mr. Belnap: I thought that the rule foreclosed everybody in case 
of a motor carrier application. 

Commissioner Arpaia: What the new rule really accomplishes is to 
break up the racket. I know that you fellows are not so naive but that 
you know it exists, where they hold back, they hold back an interested 


party, until after the case is decided; then, they come around and they 
will say : 


‘*This fellow is vitally affected, and he didn’t know anything 
about this. He wants to intervene.’’ 


And so it is reopened. We now have the notice by publication and 
that notice should be effective on all interested parties. But, we still 
don’t stop a man from coming in at the last minute at the time of the 
hearing. 

That seems to be one of the prime techniques, in motor carrier 
cases, to try to surprise the applicant, by showing up in force, en 
masse, on the date of the hearing. 

Moderator Turney: We are doing fine, and let’s keep those ques- 
tions coming. Who has the next question for our experts up here? 

Mr. Roland Rice: I should like to address a question to Commis- 
sioner Mahaffie, and perhaps he will comment briefly on it. 

It grows out of the discussion here respecting modified procedure. 
I have in mind some comments that I have read as having been made 
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by Justice Prettyman, who is Chairman, I believe, of the President’s 
Conference on Administrative Procedure. 

In two or three statements, he designated that what they are 
seeking is a means of reducing the time in cases which now take a 
great deal of time, ‘‘long and extended records,’’ to use his phrase. 

I am wondering what the experience has been or what the rule 
might require, with respect to the utilization of modified procedure, in 
applying it to cases of a particular length. In other words, we may 
have a hearing which utilizes only a day or two, or five days. Is 
modified procedure useful in a case that lasts less than a week, or must 
it be a case that lasts longer than that, or, can you give us some useful 
comment, with respect to that problem? 

Moderator Turney: Commissioner Mahaffie, it’s all yours, and let 
us have your answer to that one. 

Commissioner Mahaffie: I don’t think that it is possible to tailor 
the modified procedure to the possible length of the hearing. I think 
that the real problem, as I stated this morning, is whether the issues 
are capable of being properly presented in writing, or whether it is 
necessary, in order to determine properly the matter, that some one see 
and hear the witnesses personally. 

Going back to the thing that I said a couple of times, I think, to me 
the most natural case for modified procedure is the tariff interpretation 
case, where the demeanor of the witness means very little. A tariff 
interpretation case sometimes lasts several days, and frequently, it is 
only a day or a half a day, but it is entirely susceptible, in most instances, 
of being satisfactorily handled under the modified procedure. 

And from there, the character of the long list of cases that can 
be so handled, is a matter of judgment, and frequently, the judgment, 
up to now, in the more extensive cases, has been based on a prehearing 
conference, where it can be held satisfactorily, and, usually, it seems 
to work. 

If the parties agree that they can present their case, adequately, 
in writing, the prehearing conference frequently can be useful, in 
determining or defining the issues in such a case. 

Moderator Turney: Commissioner Arpaia, do you wish to add 
to that answer? 

Commissioner Arpaia: I agree with Brother Mahaffie. It doesn’t 
make any difference whether the case is long or short. And, if it is a 
rate case, where the witnesses won’t be a factor, and if you have the 
facts, and nothing but the facts to consider, and if you can save time 
and expense, then whether it is short or long, that makes no difference. 
It all depends upon the nature of the case, and the type of proof, and 
so forth. But the average case involving rates and tariffs and things 
of that nature, demurrage, I do not see that the demeanor of the 
witnesses has much to do with it, and, frankly, it is of little consequence, 
in my opinion. 

Mr. George Holmes: I should like to ask a question, Mr. Moderator, 
I have heard the panelists use the expression ‘‘policy-making.’’ Am 
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I to understand that there is such a thing as a ‘‘policy’’ with respect 
to decisions in a formal case? We are here talking about formal cases, 
and I think really three of the panelists used that term ‘‘ policy-making.”’ 
Now, I haven’t been around very long, but I think that expression has 
been used by at least three panelists. My inquiry is to the reference 
intended by that expression. 

Commissioner Mahaffie: You have read the policy provisions under 
which we act. We have to keep it in mind constantly in reaching con- 
clusions as to cases. I said that in a simple reparation case, you haven’t 
much opportunity to carry out the Congressional policy, but when you 
are setting rates for a vast area of the country, or deciding upon 
operating rights to cover a large area, you have got to keep in mind 
that under the Congressional mandate, the policy of the Act is there. 

Moderator Turney: Commissioner Arpaia, do you have something 
to add to that? 

Commissioner Arpaia: All of those cases should go to the entire 
Commission, without any question. Whether a fellow should be able 
to haul peanuts from point ‘‘A’’ to point ‘‘B,’’ or whether you have a 
claim for damage to a shipment of lettuce or things like that, when those 
things can come repeatedly for reconsideration you are taking the time 
of the Commission, and you are taking time away from other more 
important things. And, in those important cases there should be con- 
ferences and deliberation devoted to establishing policy. And so, there 
is that class of routine adjudications between parties taking up valuable 
time which should be given to the establishment of policy. Certainly 
to me it is like a fellow fussing around with his tie when his house is 
burning down. I don’t think that it is very practical. 

A Member: What about the Fourth Section matters, then? 

Commissioner Arpaia: The Fourth Section matters are handled 
by Division 2. 

Moderator Turney: Gentlemen, I harken to your instructions. I 
certainly would like to continue all night, here, in this very interesting 
discussion, but I don’t dare to do so. We have five panelists, and I really 
feel under obligation to wind this thing up in fifteen minutes’ time. I 
am going to start with Commissioner Cross, and then go to Professor 
Jaffe, then to Commissioner Mahaffie, and then to Mr. Belnap and then 
to Commissioner Arpaia. They have a maximum of three minutes to 
cover the waterfront. Commissioner Cross, will you summarize this 
for us now? 

Commissioner Cross: Mr. Moderator, Practitioners, Ladies and 
Gentlemen: After listening to this panel discussion, I take it that you 
who have suffered all day may have questioned the relevancy of some 
of the answers that have been given here by the panelists. It simply 
poses the difficulty that we encounter in all proceedings, whether it be 
in a Court of law or whether it be in an Administrative Agency. 
Briefly, I should like to emphasize a few things that we cannot treat 
as being uniform or applying to all of the agencies of the government. 
The Interstate Commerce Commission, I am sure, would be the last 
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agency to want to yield to the rule that all Hearing Examiners should 
come under absolute uniformity. 

This morning, Professor Jaffe referred to his work with the Depart- 
ment of Justice on the draft of bill proposed by the American Bar 
Association which adopted certain minimum uniformities, and to 
certain objections to that bill by the Interstate Commerce Commission, 
particularly with respect to uniform rules relating to trial examiners. 
I do not think our position has changed since the Administrative Pro- 
cedure Act was proposed. In addition, we are opposed to any central 
enrollment authority for practice before all Federal agencies. We want 
to continue the rules which we have established as to lawyer and 
non-lawyer practitioners, and not have a rule so that any lawyer and 
no one but a lawyer could practice. Further, there are the pleadings. 
We are not prepared to agree upon uniformity there. Certainly, we 
cannot say that there should be uniformity throughout all of the Federal 
agencies, which are now some 57 in number, because they change from 
week to week. Some go out and some new ones come in, and it is 
almost impossible to keep track of them. If we can agree on starting 
with uniform rules of evidence I think that we must model such uni- 
formity upon the requirements of the major agencies, some five or six 
in number, that have largely quasi-judicial responsibilities. I think 
we would have to agree with Mr. Belnap that we do not want to 
infringe upon the right of cross-examination 


Referring to my discussion respecting uniform rules of evidence 
I should like to summarize two views which I think are worthy of further 
study. First, I quote Judge Sanborn speaking for the Circuit Court 
of Appeals in the case of Donnelly Garment Co. v. National Labor 
Relations Board, 123 F2d 215, 224: 


We think that experience has demonstrated that in a trial or 
hearing where no jury is present, more time is ordinarily lost in 
listening to arguments as to the admissibility of evidence and in 
considering offers of proof than would be consumed in taking the 
evidence proffered, and that, even if the trier of facts, by making 
close rulings upon the admissibility of evidence, does save himself 
some time, that saving will be more than offset by the time con- 
sumed by the reviewing court in considering the propriety of his 
rulings and by the consequent delay in the final determination of 
the controversy. One who is capable of ruling accurately upon the 
admissibility of evidence is equally capable of sifting it accurately 
after it has been received, and, since he will base his findings upon 
the evidence which he regards as competent, material and convinc- 
ing, he cannot be injured by the presence in the record of testimony 
which he does not consider competent or material. Lawyers and 
judges frequently differ as to the admissibility of evidence, and 
it occasionally happens that a reviewing court regards as admissible, 
evidence which was rejected by the judge, special master or trial 
examiner. 
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Now, there are those who think that is a criterion. There are 
others who might favor the views expressed in a treatise by Justice 
Arthur T. Vanderbilt, Chief Justice of the Supreme Court of New 
Jersey, as reported in the American Bar Association Journal, October, 
1948, wherein he states: 


For when the procedures of nearly a hundred Federal agencies 
are not only meaninglessly diverse, but changing week by week, 
enlightened only by the feeble glow of the Federal Register, clients 
and lawyers alike can have only an imperfect knowledge and no 
practical certainty of the ways of Federal regulatory agencies. 


Considering these two extremes, it seems to me that there is a need, 
at least in the field of evidence, to see how far we can go towards uni- 
formity, especially in practice before the Interstate Commerce Com- 
mission. 

One word of warning: If we fail to do that, and let it go under 
a common pattern, as might be proposed by some other commission 
of the government, by a Bar Association, or through lawyers not 
versed in the rules of administrative agencies, then we might be in 
a position of having our rules of evidence placed before us and made 
mandatory, and those rules would be entirely inadequate to meet the 
needs of our practice. 

Therefore, I do recommend that we go as far as we can in seeing 
how or what answers may be found towards uniformity in rules of 
evidence, especially before the Interstate Commerce Commission. 

Moderator Turney: Thank you very much, Commissioner Cross. 

Dr. Jaffe, we are now ready to listen to your summary. 

Professor Jaffe: I have no comments. However, I should like to say 
that I have found the meeting to be very interesting and instructive. I 
think that the questions were wonderful, and it shows the value of the 
group that is constantly working with one sort of thing and knows what 
it is talking about. 

I do not think of anything after that quotation, or after those quo- 
tations were read, from Justice Vanderbilt and Judge Sanborn. 

Moderator Turney: And now, Commissioner Mahaffie, we come to 
your summary. 

Commissioner Mahaffie: I have very little to say at this stage of 
the proceeding. 

I have been favored with a number of questions, which I thoroughly 
enjoyed. I came up here, partly, to be with the practitioners, and partly 
to put in a plug for the informal procedure. I have had an opportunity 
to do a good deal of the best that I could on that, but again I ask for 
help, for the help of the Bar in making it effective. I think that it can 
help the Bar, and certainly it helps us in getting out our work suc- 
cessfully. 

Moderator Turney: Sarah McDonough just came in and she said I 
have to plug the two wonderful books which the Association has pub- 
lished. She has copies out there, and they will be there tomorrow too. 





878 I. C. C. PRACTITIONERS’ JOURNAL 





One of them—the finest discussion of its sort that has ever been written 
—is by former Commissioner Aitchison and deals with a ‘‘fair return.’’ 
So far as I know, it is the only one of its kind. I know that every prac- 
titioner ought to have it upon his desk. You need it today. 

The other is a collection of important decisions of the Courts affect- 
ing the Interstate Commerce Act, and that also should be in the library 
of everyone of us here today. Gentlemen, step right up to the registra- 
tion desk and subscribe now. 

And now, Mr. Belnap, you have been rising to a point of personal 
privilege and I believe that you wanted to retract something that you 
said previously ; you have that opportunity at this time. 

Mr. Belnap: To the extent that I am authorized, I should like to 
confess that judgment should be for the affirmative as to modified pro- 
cedure in tariff interpretation cases. 

There is another type of evidence which I should like to go part- 
way with, and that is the evidence dealing with cost studies. It seems 
to me that the Commission might well have a mandatory rule that such 
evidence in the form of exhibits, with all necessary explanations, be 
exchanged in advance of the hearing. But I still think that in that situa- 
tion you need a hearing so that the opposing side and their respective 
cost experts, with the aid of the Hearing Examiner, can work together 
to develop a record. It is only by working together with the good Hear- 
ing Examiner that you get the right kind of record in these matters. 

Moderator Turney: Commissioner Arpaia, we are ready to hear your 
summation. 

Commissioner Arpaia: I just want to say, ‘‘Thank you very much,’’ 
for the opportunity to express some views through this medium. My 
only purpose in expressing some views is to excite you into suggesting 
something better. 

Moderator Turney: Gentlemen of the Panel, on behalf of the Asso- 
ciation of Interstate Commerce Commission Practitioners, I take a great 
deal of pleasure in thanking you from the depths of our hearts for the 
time that you spent in preparing yourselves and also for the information 
and help and consideration which you have given to us. 

President Morrow: I had sent a note up here to the rostrum, remind- 
ing the Chairman, or the Moderator of our panel discussion, that we have 
an important business session to follow. Like the rest of you, I should 
like to have seen the panel discussion go on for two or three sessions. 
However, we only have a day and a half for everything, and we must 
conduct this important business. 

I think in commenting upon the panel discussion that we have at 
least resolved one long controverted fact, and that is, that the lawyers, 
themselves, are more responsible for the delays than the Commissioners. 





Luncheon Meeting 


Members from all sections of the country and their guests attended 
the Group Luncheon in the Ball Room of the Hotel Sheraton-Plaza at 
12:30 P. M., on May 19. 
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The Association was indeed honored to have among its guests Inter- 
state Commerce Commissioners Charles D. Mahaffie, Hugh W. Cross, 
Anthony F. Arpaia and former Commissioner William J. Patterson, as 
well as Dr. George P. Baker, James J. Hill, Professor of Transportation, 
Graduate School of Business Administration, Harvard University. 

Mr. William H. Day, Manager of the Transportation Department 
of the Boston Chamber of Commerce introduced the Toastmaster, Mr. 
Lawrence F. Whittemore, President of Brown Company, Berlin, New 
Hampshire. 

Mr. Whittemore, after a short address, both witty and serious in 
vein, introduced the guest luncheon speaker, the Honorable Howard 
Freas, member of the Interstate Commerce Commission. The address 
by Commissioner Freas is printed elsewhere in this Journal. 





Reception and Dinner-Dance—May 19 


On the evening of May 19, the Boston and Maine, New York Cen- 
tral, and New York, New Haven & Hartford Railroad Companies were 
hosts to the members, their wives and guests at a reception in the State 
Suite of the Hotel Sheraton Plaza. 

Guests at the reception were greeted by the President of the Boston 
Chapter, Mr. R. J. Fletcher, the President and Secretary of the National 
Association, Messrs. Giles Morrow and Ford K. Edwards, and Commis- 
sioners Charles D. Mahaffie, Hugh W. Cross, Anthony F. Arpaia, and 
Howard Freas, members of the Interstate Commerce Commission who 
had honored the Association with their attendance and participation in 
the Annual Meeting program. 

This delightful and hospitable occasion which had been arranged 
by the hosts brought together many old and new friends for a period 
of good fellowship, and set the stage for a fine dinner. 

The dinner-dance which immediately followed the reception was 
held in the Oval Room at 7:30 p.m. Appreciation is due Mr. James R. 
MacAnanny, the Chairman of the Arrangements Committee, for having 
selected an outstanding dance orchestra. The occasion was made more 
personal and enjoyable through Mr. MacAnanny’s thoughtfulness in 
providing the orchestra with information on guests present and having 
music played especially for them. The evening was a great success. 





Bus Trip—May 19 


The wives of members and guests of the Association were most 
royally entertained on the morning of May 19 when the Motor Common 
Carriers were hosts on a bus trip through Cambridge, Lexington and 
Concord, with a stop for a delightful luncheon at Wayside Inn. 

Mrs. Ronald S. Woodberry and Mrs. Herman Matthei, of Boston, 
were charming hostesses and the ladies were most grateful to them for 
seeing that places of particular interest to ‘‘ladies’’ were visited. 
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Boat Excursion—May 20 


At the conclusion of the Business Sessions of the Convention on 
Thursday afternoon, the Boston Pilots’ Association was host to the visit- 
ing members and their wives on a boat trip around Boston Harbor. Mr. 
Neal J. Holland, of the local Chapter, did the Chamber of Commerce 
proud in pointing out many of the history-book scenes to the guests. 
To add to the pleasure of the guests, the Pilots’ Association served 
luncheon of New England Fish Chowder on board. 





Breakfast Meeting—May 20 


On Thursday morning, May 20, the members of the Executive Com- 
mittee and representatives from the Regional Chapters gathered for a 
breakfast meeting at 7 a.m. This meeting was called specially to give 
opportunity for an exchange of views on qualifications standards for 
non-lawyer applicants for admission to practice before the Interstate 
Commerce Commission, a matter of vital concern to all members. After 
exploration and discussion of the issues, the Regional Chapter represen- 
tatives were requested to advise with the members of their local chapters 
and report their views on this subject to the Executive Secretary of the 
Association. 





Forum on Improvement of Regulation of 
Commerce 


To give thought and debate to the issues posed by the subject of 
Improvement of the Regulation of Commerce, the Association was 
pleased to be able to bring together men distinguished in the fields 
of education, industry, and law. 

The Panel Members, J. L. Burke, President, Service Pipe Line Com- 
pany; Henry F. McCarthy, Vice President, Seatrain Lines; William H. 
Ott, Jr., General Traffic Manager, Kraft Foods; Joseph F. Eshelman,* 
General Attorney, Pennsylvania Railroad Company, and Roland Rice, 
Member of the Law Firm of Rice, Carpenter & Carraway, were intro- 
duced by the Moderator, Dr. George P. Baker, James J. Hill, Professor 
of Transportation, Graduate School of Business Administration, Harvard 
University. 

Panel Discussion 


Moderator George Pierce Baker: Mr. President, Ladies and Gentle- 
men. Even for the short length of the existence of the program, it is an 
honor to be listed as a Professor of Law, certainly among lawyers! I 
am not a lawyer, and that is just a slight slip in the program. I am a 
Professor of Transportation at the Harvard Business School, but I shall 
bask in this honor for a short period of time. 

I am going to ask the other members of the panel to kindly come up 
here, and I shall introduce them to you. There are very few of you who 
do not know them, anyway. 

On my far right, Mr. Roland Rice, and most all of you, I am sure, 
know that he is an able and very much respected Washington lawyer, 
and particularly in transportation matters. He has a very fine back- 
ground for this type of discussion, not only in connection with the Inter- 
state Commerce Commission, but having had close connection with the 
American Trucking Associations as Assistant General Counsel and then 
General Counsel and with the Association of American Railroads as 
Assistant General Counsel. 

Next to him is Mr. J. L. Burke, a good friend and an able lawyer, 
business man, and spokesman for the Pipe Line Industry on many 
matters. 

And next, we are particularly grateful to Joseph Eshelman, who 
has been willing to fill in for John Prizer, who suddenly had to be else- 
where because of a development on the Long Island Railroad matters. 
Mr. Eshelman was raised on the west coast, and he came east to work 
with the Interstate Commerce Commission as Assistant to Commissioner 
Aitchison, and with a fine background for such work, he then went to 
the Pennsylvania Railroad, of which he is a General Attorney. 

On my left, we have Henry F. McCarthy, who is now the Executive 
Vice-President of Seatrain Lines of New York, a man with a long and 
interesting background in the railroad business, starting with the Cotton 


* Due to unforeseen circumstances, Mr. John B. Prizer, General Counsel of the 


Pennsylvania Railroad Company, was unable to be present. Mr. Eshelman took 
Mr. Prizer’s place on the panel. 


—881— 
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Belt, and then with the Boston and Maine Railroad, and the New Haven 
Railroad, and now, with Seatrain Lines. Henry has not only done all 
of these things, as most of you know, but he has a very fine record of 
public service, starting back with Mr. Eastman, and then with the various 
government war agencies, dealing with transportation. 

On my far left, there is Bill Ott, an energetic and an able lawyer, 
practitioner, and fine advocate and defender of the views of many 
shippers. 

I have asked the members of the panel to limit their remarks to 
approximately ten minutes per position that they take, on each of the 
four subjects on the program. ; 

We have one man who will be an advocate for the proposal, as ad- 
vancing the regulation of commerce, and one man who will take the 
opposing side. When we are through, I hope that we can get questions 
from the floor, and we will take those questions up, according to each 
subject, in the same order that we have taken those subjects up. 

First, we are going to discuss whether the regulation of commerce 
would be improved by a reorganization of all Bureaus on a functional 
basis. 

Bill Ott is going to discuss that question, now. 

Mr. William H. Ott, Jr.: Mr. Moderator, Ladies and Gentlemen of 
the Association. Perhaps I can describe myself as one of the speakers 
yesterday was described, as a ‘‘private’’ in the group, for I think that 
that description very well applies to me, and I hope that I can do nearly 
as well as the ‘‘private’’ of yesterday’s discussion did. 

Keeping in mind that some of the Commission Bureaus are now 
organized on a functional basis and that others are organized on a 
carrier basis, the question under discussion, as I see it, requires an 
evaluation of the two methods of organization and the weighing of the 
merits and demerits of each. I say ‘‘a weighing’’ because each has points 
in its favor. 

I support the functional basis for reasons which I shall enumerate 
and then discuss as my time may permit. 

First, a carrier bureau organization in the long run tends to result 
in that bureau becoming an advocate, a promoter, of the particular 
carrier agency involved, and in the carrier members of a particular 
agency looking to that bureau as their mentor and special pleader in 
the Commission. 

Second, certain savings in the cost of regulation are possible under 
a functional as contrasted to a carrier organization. 

Third, staff morale, intangible but important, is furthered under 
a functional organization. 

Fourth, the quality of work performed, and the ability of those who 
perform it, are improved by functional organization. 

Fifth, the flow of information and recommendations from the staff 
to the Commission, for the use of the Commission in deciding cases or 
otherwise, can come just as effectively through functional as through 
carrier bureaus. 
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Last, the close contact of the Commission staff throughout the 
country with large numbers of carriers—as exemplified in the field 
offices in the Bureau of Motor Carriers—need not be lost under func- 
tional organization. 

I return now to the first of these reasons, the one which I regard 
as the most important of those stated—the question of advocacy. The 
chief proponents of carrier type bureaus have been, to the best of my 
knowledge, carriers themselves. I can best illustrate what I mean by 
advocacy in this situation by reference to what carriers themselves ex- 
pect from continuation of the carrier bureau method of organization. 
I use the water carriers as illustrative only, because the material with 
respect to that agency happens to be readily and currently available. 
The situation with respect to motor carriers and freight forwarders is 
substantially the same. 

In the Practitioners Journal for February, 1954, appeared a report 
of a conference between representatives of the water carrier industry 
and of the Commission’s staff, including the Managing Director. In 
urging the need of a Bureau of Water Carriers the statement was made 
that one of the problems in which a strong Water Carrier Bureau could 
help was: 


‘‘The problem of regulated vs. unregulated carriers. We (the water 
carriers) need advice as to how to best protect our rights against 
unregulated carriers. This includes not only the exempt carriers 
but private carriers.”’ 


Further in discussing competition by land carriers mention was made 
of the publication by rail lines of hold downs in their general Ex Parte 
cases : 


‘‘This fact is so obviously designed by the rail lines to compete un- 
fairly with the water lines that it alone is reason enough for the 
maintenance of the strong protective device of a Water Carrier 
Bureau in the Interstate Commerce Commission.’’ 


In discussing joint water-rail rates it was said: 


‘“We need a Water Bureau to assist us with this matter. The elimi- 
nation of a Water Bureau would certainly end any progress that 
has been made to date in this direction.’’ 


Mention was made of various studies of water traffic and shipping includ- 
ing that by Prof. Fair for the Under Secretary of Commerce for Trans- 
portation, alleging: 


‘* All of these studies would avail nothing if there is no Bureau of 
Water Carriers in the Interstate Commerce Commission charged 
with responsibility of working out these problems.’’ 


Further statements included: 


“‘If we are to have an adequate domestic Merchant Marine and 
since Congress has indicated that the Interstate Commerce Com- 
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mission is to regulate these domestic water services there must be in 
the Interstate Commerce Commission framework a definite Bureau 


charged with the responsibility of promoting domestic water serv- 
ices.”’ 


And that a functional setup would give these forms of transportation, 
water and motor, very little support in hearings. 

These quotations show a concept of the purpose and place of a Com- 
mission Bureau with which I fundamentally disagree. Such bureaus 
should not be a protective device—they should not promote. It is because 
I believe that is exactly what they will do that I favor the functional 
organization. 

A motor carrier statement on similar subject matter submitted by 
Edgar Idol to the motor carrier industry in August, 1950, frankly states: 


‘“We can see that each such bureau may tend to become an advocate 
of the particular type of carrier which it regulates,’’ 


but continues by urging that such advocacy is not detrimental. 

A further consideration is the possibility, I do not say probability, 
that by reason of such advocacy in the bureau structure there may be 
some spread thereof to the Commission itself. 

My second point, possible savings in cost by functional organization, 
I merely enumerate without discussion. Such savings would not be a 
major consideration. 

My third point, that staff morale would be improved under func- 
tional organization, is based upon the belief that under a carrier organi- 
zation there exists a bickering—contesting atmosphere which cannot 
further good morale. A knowledge exists that the bureau unit is not 
engaged in just regulation, but must advance the welfare of the carrier 
agency which it regulates at the expense of others, and that the welfare 
and advancement of the individual is tied up with successful promotion 
of the importance and prosperity of one transportation agency rather 
than with transportation as a whole. 

Of greater importance is my fourth point—that quality of work 
performed and ability of those who perform it are improved by func- 
tional organization. Under the carrier bureau organization personnel 
are engrossed in a comparatively narrow field—motor transportation as 
an example—rather than in transportation as a whole. Their actions 
and recommendations will not be considered in the light of all transpor- 
tation but of one agency. They will not be broad gauge motivated and 
guided by transportation welfare as a whole. 

I expect that functional organization would attract and hold capable 
personnel, men knowing that their future would not be tied to the 
fortunes or misfortunes of any one transport agency, but rather to their 
ability to perform in their chosen field—law, traffic, accounting, or other- 
wise. The argument that good men come to stay only in a carrier organ- 
ized bureau has not been proven to my knowledge. 

My fifth point concerns the flow of information and recommendation 
from the bureaus to the Commission. The argument has been made that 
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the Commission regulates most wisely only in the light of information, 
complete, unbiased, and accurate, with respect to each transportation 
agency, and that such information can be accumulated, digested, and 
passed on best through carrier bureaus. I have no method by which to 
evaluate that contention, but it seems to me that experience is to the 
contrary. A number of functional bureaus now cover all transport 
agencies and seem to work satisfactorily. There is no special bureau for 
rail carriers; I do not know that it has been missed. Information should 
channel through functional bureaus just as readily—perhaps with more 
accurate evaluation—by reason of the dealing with all agencies. At 
least, the contrary remains to be shown. 

The last point which I wish to present deals with the close contact 
maintained by the Commission throughout the country with large num- 
bers of carriers through the field offices of the Bureau of Motor Carriers. 
It seems to be assumed that the elimination of the Bureau of Motor 
Carriers as a carrier bureau would mean the closing of those offices and 
the loss of that contact. There is no reason that the Commission under 
functional bureau organization could not maintain whatever number of 
field offices might be justified, staffed with whatever personnel of either 
general or specific qualifications might be required. The benefits of 
close contact now obtained through the Bureau of Motor Carrier field 
offices could be continued and enlarged into the field of other carriers 
by the functional organization. 

I support the functional basis of organization. 

Moderator Baker: Mr. Roland Rice is going to take the other side 
of this question. 

Mr. Roland Rice: Mr. Moderator, Members of the Association and 
friends. If we were living in the best of all possible worlds, I might 
be in a position to agree with what the speaker preceding me has just 
said. But, we are not living in such a world, and it seems to me that 
we are going to have to test the validity of the argument for so-called 
functional bureaus on a basis other than theory. 

Let me say at the outset that I am not prepared to go so far as 
the author of a quotation read by Mr. Ott. I don’t think that it is 
necessary to go that far. Neither do I believe that that argument is 
supported by the experience of the Commission or of the regulated 
carriers, since 1935. As a matter of fact, in my experience with motor 
carriers with rail carriers, and as a private practitioner, I do not 
believe the so-called evils alleged to exist under the carrier type of 
bureau actually have existed. 

However, I will admit that arguing against a functional type of 
bureau is something like proposing an argument for capitalism instead 
of socialism. Socialism is very, very easy to explain; it sounds plausible 
to many people; it is quite acceptable in theory to many people, and 
it sounds as if it ought to be easy to work; it ought to be fair to every- 
body, and that it ought to have benefits for all people. On the other 
hand, the capitalistic system, though every one in this room believes 
in it, is more difficult to explain and to support than is socialism, when 
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explained, just as a theory. And that is the situation, I think, that 
I find myself in this morning. 

Actually, the present bureau organization is functional, in a real 
sense. It has to be remembered, it seems to me, that carriers have 
fundamental differences. There are a great many differences between the 
agencies of transportation regulated by the Commission. Compare, 
for example, a small forwarder with the Pennsylvania Railroad. One 
might as well compare a mouse with an elephant. They are both 
quadrupeds, but there, the useful similarity ends. 

One of the difficulties, of course, it seems to me, is that the establish- 
ment of a functional bureau destroys the familiarity that is so necessary 
to a complete understanding. It is difficult enough to get people in 
administrative positions in the Interstate Commerce Commission to 
know enough about motor carriers, or railroads, or forwarders, or 
water carriers, without expecting them to know enough about all of 
those systems of transportation at one and the same time. 

In my experience, to which I have already referred, I have never 
seen the evils from the carrier system of bureaus which have been 
enumerated in advance by the speaker who has preceded me. 

The real test of good government, it seems to me, is not so much 
by what name it is known, but it is this: Does the vehicle of government 
carry the load that is placed upon it? That, it seems to me, is a 
pragmatic test. And, being so near, as we are, to the banks of the 
Charles River, where William James once held forth in the Chair of 
Philosophy at Harvard, it seems to me that we might put the test of 
pragmatism to it. Does it work? In my experience, the so-called 
carrier system of bureau organization has worked quite well, and 
satisfactorily, in the Interstate Commerce Commission. 

The Bureau of Motor Carriers, for example, served very effectively 
from 1935 to 1940, and, the decline of its effectiveness came only after 
1940, when erosion of that bureau system began to take place. In this 
later period, there have been consolidations. Accounts and tariffs 
have been transferred. There have been threats of other changes to be 
made within the Bureau and within the Commission. The results of 
this, it seems to me, have been bad. There have been criticisms of 
regulation ; there have been dissatisfactions with regulations. 

I might mention one illustration of that fact, since the contract 
carrier schedules were taken out of a section, which belonged within 
the Bureau of Motor Carriers, and put into another so-called functional 
bureau, it has been extremely difficult for the carriers and others 
interested to get any activity on the part of the Commission, or any 
information with respect to those contract carrier schedules. Very 
little attention, in fact, has been paid to them. On the other hand, 
during that period, the Bureau of Motor Carriers has been consolidated, 
integrated a little more closely, in one sense, in that one of the sections, 
the Section of Finance, has been put within the Section of Complaints, 
and, as far as I can discover, no ill at all has resulted from that transfer. 

There is one thing that I might mention. The Bureau of Motor 
Carriers probably would be and is the largest of the Bureaus of the 
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Commission. You heard one of the Commissioners make reference 
to the size of the work-load imposed upon the Commission by motor 
carriers. He made two references to that yesterday, I believe. It 
seems to me that to consolidate that Bureau and that work with a 
smaller Bureau and with lesser work would either result in swallowing 
up the other Bureau or in losing the identity of the larger one, and 
the benefits which flow from the present system would be lost; and, 
if not lost, then very vitally damaged. 

I would suggest, then, for consideration, an arrangement whereby 
we would have, as we do at the present time, the Commission at the top, 
having overall policy supervision of all the bureaus. Then, there 
would be the Managing Director, as we have today, and under 
him, the Bureaus, which might be named, Motor Carrier Bureau, Rail 
Bureau, Water Carrier Bureau, Freight Forwarder Bureau. And I 
might say that with the Rail Bureau might be included, also, the pipe 
lines, since the particular duty of the Commission with respect to pipe 
lines seems to be limited, largely, to valuation. Then, there might be 
another Bureau called the Bureau of Law. 

It appears to me that this would be sufficiently functional, so that 
it would be recognizing the differences that obtain, as between the 
various forms of transportation, that each Bureau would be sufficiently 
large so that the people who were in charge of those Bureaus would 
have opportunities to become sufficiently informed, to be useful to the 
Bureaus, and to the Commission, and to the public, and it would be 
no less economical than any other system. It would provide contact 
and regulatory responsibility. It would provide for competent adminis- 
trators who would be good for the industry, for the Commission, and 
for the public. 

Mr. Moderator, I believe that in the interest of time, that is 
sufficient to be said on this subject at this time. 

Moderator Baker: Thank you, Mr. Rice. We will have plenty of 
time for questions, which I am sure these two presentations have raised 
in your minds, when we have finished the formal presentations here. 

Now, I would suggest that Mr. Rice take a long drink of water, 
because we are going to call upon him to take the affirmative on the 
next subject that we take up, which is this: 

Would regulation of commerce be improved by the appointment 
of Commissioners to serve during good behavior prior to age 70 and 
thereafter at the pleasure of the President? 

Mr. Roland Rice: Mr. Moderator, and members of the Association : 
I am quite anxious to give to this group the thoughts that I have 
written down here. 

One with a genuine interest in good government cannot have lived 
as long in or near Washington as I have, without observing with some 
care the appointments made to various high posts in the Federal estab- 
lishment, and the fruits of those appointments. And, one as close to 
transportation as I have been for almost twenty years, must have 
observed the unhappy spectacles that have delayed and clouded the 
reappointment and confirmation of Commissioners whose only trans- 
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gression has been fidelity to duty, law and conscience. That most of 
these men ultimately have been reappointed and confirmed, and that 
reasonably good administration has continued, is no excuse for the 
spectacles, and no reason for failing to seek improvement in government. 
One might as well excuse the slaughter of early Christians or the 
genocides of recent unhappy memory as a means of demonstrating the 
devotion which human beings in extremity are capable of displaying. 

The Constitution of the United States, Article 3, Section 1, pro- 
vides that, ‘‘the judges, both of the Supreme and Inferior Courts, shall 
hold their offices during good behavior.’’ 

The assurance thus bestowed upon Federal Judges that they need 
not fear removal from office for causes other than malfeasance permits 
them to formulate opinions and decisions in a properly non-partisan 
and judicial atmosphere, free from compulsions of political pressures or 
sheer expediency of the moment. 

The concept of the quasi-judicial or quasi-legislative agency can be 
said to be the product, now highly developed and refined, of the past 
century. It was not, of course, a factor which even the most imaginative 
of the framers of the Constitution could have foreseen. Yet, had it 
been so, the tenure in office granted to Federal Judges may well have 
been extended to embrace those who, like members of the Interstate 
Commerce Commission, perform extremely important, highly specialized 
and exacting judicial functions, within the Federal Government. 

Even the most cursory examination of the matter must lead to the 
conclusion that a clear distinction must be made between quasi-judicial 
officials and those officials of the Executive Branch of the Federal 
Government whose duties are primarily executive in nature. The 
United States Supreme Court, in its wisdom, has recognized this 
difference in the sound reasoning which it has applied to those cases 
brought before it and involving definition of the extent of the Presi- 
dential powers of removal. 

The case of Myers v. U. S. (71 L. Ed. 160), decided by the Court in 
1926, necessitated a finding as to whether or not the President could 
remove a postmaster whom he had appointed. Despite language in the 
Act, under which Postmaster Myers was appointed to the effect that 
such postmasters ‘‘shall be appointed and may be removed by the 
President by and with the advice and consent of the Senate,’’ such 
language suggesting on its face that Senatorial approval was prere- 
quisite to the dismissal, the Court was impressed with the fact that, 
as a postmaster, Meyers served subordinate to the President, who, in the 
final analysis, was best qualified to know whether he was properly 
performing his duties. Of the President’s official family and chief 
executive subordinates, the Court said: 

‘*The moment he loses confidence in the intelligence, ability, judg- 
ment or loyalty of any one of them, he must have the power to remove 
him, without delay,’’ and that ‘‘the power of removal of executive 
officers by the President alone was essential in the division of powers 
between the executive and the legislative bodies.’’ 
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In 1940, the Court of Appeals for the Sixth Circuit was faced, 
in Morgan v. U. 8S. (115 F. 2d 990, Certiorari denied, 85 L. Ed. 1135), 
with the issue of whether or not the President could remove a member 
of the Board of Directors of the Tennessee Valley Authority. The Act 
which established the TVA provided that ‘‘any member of said board 
may be removed at any time by concurrent resolution of the Senate 
and the House of Representatives.’’ The Court found that TVA 
exercised a predominantly executive or administrative function. In 
distinguishing the case from Humphrey v. U. 8., (79 L. Ed. 1161), 
which I will describe later, it was the Court’s considered opinion that 
the fundamentally executive character of Morgan’s duties left him 
exposed to the President’s inherent power of removal of executive 
officials. 

Efficient administration of the Executive Branch of the Government 
demands that those persons whose duties are primarily executive in 
nature be responsive to the decisions and policies of the President and 
be removable by him. 

It is in the Humphrey Case, decided by the Supreme Court in 
1935, that we find an official whose duties are analagous to those of a 
member of the Interstate Commerce Commission. Humphrey was a 
member of the Federal Trade Commission, and his removal was 
attempted by President Roosevelt on the ground that their policies 
found little ground for common meeting. The Court was impressed 
with the quasi-judicial and quasi-legislative aspects of Humphrey’s 
position, and, in finding that the President had no such power of 
dismissal, remarked that ‘‘one who holds his office only during the 
pleasure of another cannot be depended upon to maintain an attitude 
of independence against the latter’s will.’’ It was the considered 
opinion of the Court that the very independence of the Commission 
was threatened by ‘‘control or coercive influence, direct or indirect.’’ 
The underlying and fundamental rationale of this case undergoes no 
strain in being fitted to the issue as to whether or not members of the 
Interstate Commerce Commission should be granted, as are Federal 
Judges, a tenure limited solely by the continuance of good behavior 
in office. 

Obviously, by granting terms as long as seven years for Com- 
missioners, our Congress has instinctively and with typical reluctance, 
traversed a portion of the road toward full recognition of the need 
for judicial atmosphere, unclouded with possible retribution by Con- 
gress or the President, resulting from honest, wise, but politically 
unpopular decisions. 

This is not to suggest that any Commissioner whose term may have 
been on the verge of expiration has consciously yielded to pressure or 
expediency in rendering a decision. However, I submit that, as with 
Federal Judges, a tenure in office, contingent solely on good behavior, 
should be extended to members of the Interstate Commerce Commission, 
to remove the probability or even the possibility that one may consciously 
or otherwise so surrender. Further, it should be borne in mind that 
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the function of a Commissioner is not political, nor is it intrinsically 
of an executive nature, but rather his duties, as previously stated, 
are predominantly quasi-judicial or quasi-legislative. 

The work of the Commission is of a most exacting and difficult 
character, demanding a peculiar expertise in dealing with special 
questions, concerning transportation and interstate commerce, which 
can come only with experience. Indeed, with a respectful recognition 
of the wisdom of Federal Judges, it can be said with undeniable accuracy 
that even the venerable judges of the Federal Bench are not always 
adequately equipped with the specialized knowledge prerequisite to the 
successful performance of the duties of the members of the Interstate 
Commerce Commission. Admittedly, such experience may be acquired 
within the seven-year term in office, now granted Commissioners. 

Yet, if a Commissioner, let us say, near the end of his seven-year 
term, is so unfortunate as to excite the ire of powerful political forces, 
or of other forces possessing political power, it is conceivable that the 
Commission and the American people may be denied the benefit of this 
Commissioner’s experience in another term. 

While no one with the slightest logic could suggest that such 
a circumstance would be typical, it could happen, and, indeed, it has 
been widely alleged that on one occasion it did happen. 

I have in mind, of course, the case of Commissioner Esch, nearly 
thirty years ago. Without attempting to pass on the complete accuracy 
of the allegations, I believe it is sufficient to comment that qualified 
authors have contended that Commissioner Esch’s failure of reappoint- 
ment was a direct outgrowth of his record with reference to the Lake 
Cargo Coal rate case of his time. Allegedly, in 1925 the Interstate 
Commerce Commission refused to grant an increase in rail differentials 
to northern operators shipping their coal in the lake cargo coal 
movement. When the matter was reconsidered two years later, Esch 
was persuaded in the exercise of his judicial discretion to switch his 
vote. The differential was then granted. Unfortunately, Commissioner 
Esch’s reappointment was to be considered shortly thereafter. Certain 
Southern Senators, whose constituents believed themselves to have 
been injured by Commissioner Esch’s judicial determination, led the 
fight, which saw the reappointment rejected. These are facts, which, 
by their very nature, do not lend themselves to full and accurate de- 
termination, without some possibility of distortion; however, if it did 
not happen in this way, it could so happen. 

Beyond the possibility of actual or potential political pressures, 
other facts have militated against the desirable continuance in office 
of members of the Interstate Commerce Commission. The spectre of a 
penurious old age has unquestionably spurred capable and conscientious 
Commissioners into seeking some measure of financial security in more 
remunerative positions in private business or law practice. The un- 
certainty of reappointment is sufficient to tempt any cautious man to 
seek a more substantial security for his declining years than the 
position of a Commissioner now offers. It is interesting to observe 
that up to 1936, only eight Interstate Commerce Commissioners had 
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served as long as fifteen years. Few men, as revealed by the record, 
have been encouraged to find a life career in service as a Commissioner. 

That the great body of the American public knows but little and 
understands less concerning the functions of the Interstate Commerce 
Commission is a matter concerning which we can take ‘‘ official notice.”’ 
But those of us here assembled are aware that there are no officials of 
greater importance to American industry than those who man our 
Federal regulatory bodies. It should be recalled that tremendous sums 
of money are involved in certain cases before the Interstate Commerce 
Commission, that Commission decisions may and do have a deep impact 
on the economy of entire sections of the country, and, frequently, are 
concerned with issues of far greater social and economic importance 
than the average run of cases before Federal Judges. 

It is submitted that the problem of properly staffing the Com- 
mission with Commissioners in the public interest divides into three 
logical phases: 

1. A decision as to the pre-requisite qualifications, 

2. Selection of men with ability and the proper specialized training, 
and 

3. Retaining such men in office for the period of time of their 
maximum usefulness. 

The first two phases of the problem are accomplished, presumably, 
with the original appointment. The third can become realized more 
frequently and with greater certainty if the principle of tenure in 
office contingent upon good behavior is extended to embrace members 
of the Interstate Commerce Commission. To the office would be at- 
tracted, with the promise of removing it from political turmoil and 
uncertainty, men of the highest calibre, some of whom may not otherwise 
be receptive. 

To preserve the certainty of a completely unfettered, non-partisan 
and judicial approach in the determination of cases, it is submitted that 
the best interests of the American people would be served by granting 
to members of this Commission a tenure in office limited solely by the 
continuance of their good behavior. 

Moderator Baker: Henry McCarthy, would you take the other 
side of this question ? 

Mr. Henry McCarthy: I feel somewhat like a character, with the 
surname McCarthy. Another member of the clan, has had difficulty 
deciding whether he is positive or negative. 

You heard Mr. Whittemore yesterday. He has a favorite story about 
a farmer who was so hen-pecked by his wife that he never won an argu- 
ment with her. He went out on the back lot and after working all day 
he came home and found his wife having a scrap with a bear. He there- 
upon set himself down upon a log saying: 

‘*You know, I don’t care which one of them wins this argument!”’ 

First, with reference to the facts. Over the years, there have been 
few Commissioners who have shown any desire for reappointment who 
were not reappointed. Of course, along with Mr. Rice, I deplore the 
spectacle of hanging a Commissioner up on the line, like a piece of wet- 
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wash, and exposing him to the hot air of Congressional Committees. 

One such incident, in Mr. Eastman’s opinion and in my opinion, 
contributed to his last illness. 

However, we have an economy of change in this country. The Com- 
mission is an arm of Congress; it is a creature of Congress, and it re- 
flects and should reflect the changing philosophy of government, and the 
changing philosophy of the economic structure of the country. 

After all, the Senators who confirm our Commissioners have to stand 
the test every six years. Politics, as such, is not all bad in this country. 
The structure has fundamentally reflected the wishes of the people. The 
people who vote get what they deserve for so voting. And so, too, should 
Congress have the opportunity of reviewing periodically the decisions, 
the philosophy, the vigor, and the theories of the men who are carrying 
out the Congressional mandate, which is, from the standpoint of under- 
lying philosophy, completely embodied in the present Act—National 
Transportation Policy. 

From the standpoint, first, of the public, for many years there was 
a slow change during the period of railroad predominance. Then, we 
came along, in 1935, with Part II, the Motor Carrier Act, in 1940 with 
Part III, the Water Carrier Act, and in 1942, Part IV, the Freight For- 
warder Act. Necessarily the responsibilities of the Commission were 
increased by extending regulation over these new forms of transporta- 
tion. It had to enlarge its thinking, broaden its viewpoint and policy- 
making. The periodicity of change, in our economy, political life, and 
thinking, has increased as our country has grown and developed and 
advanced towards maturity, which is still a long way off. For that 
reason, I believe that the representatives of the public, in the public 
interest, should have an opportunity to review the qualifications, the 
vigor and the philosophies of the Commissioners who regulate this very 
important phase of our life—domestic transportation. 

The review, of course, has not always been objective. Too often, 
there have been advocates of selfish interests attacking the philosophy of 
the Commissioner whose decisions have been entirely judicial. However, 
so long as we have this rapid periodicity of change in the United States, 
which I think you will all agree exists, should we not have an oppor- 
tunity to review whether or not the individual Commissioner’s flexibility 
of mind has kept pace? I say that there is a good argument to that 
effect. Now, let us look at it from the standpoint of the Executive, the 
responsible administration in power. Although there hasn’t been too 
much periodicity of change for the last twenty years in that field there 
remains the responsibility for leadership in government. 

I submit that the Executive should, periodically, have an oppor- 
tunity to appoint men reflecting the theories, the basic economic and 
philosophical theories of that administration. I do not mean to separate 
as between Republicans and Democrats. I mean, for example, and this 
has no bearing on the Interstate Commerce Commission, the opportunity 
to appoint men who believe in Statism, as occurred several years ago, 
and as, seemingly, at the present time, the very liberal interpretation 
of individual rights. 
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As long as we have our present method of the election of the Execu- 
tive, which is one of the three important segments of our governmental 
structure the Executive should have an opportunity to appoint men 
reflecting the current majority theories of the voting population. Mr. 
Rice’s citation of the Humphrey Case, buttresses my particular thesis. 

At the risk of seeming to be abusive, I submit had there not 
been an opportunity to review the qualifications and theories of the 
men charged with the administration of the Federal Trade Commission, 
the welfare of this country would have been impaired. It is very diffi- 
cult to prove the unfitness of an individual. Once in office, the proof 
of the dishonesty or failure to fulfill the duties is very, very difficult. 
In the case of most men able to secure initial appointment, it is almost 
impossible. Yet, in the Humphrey case involving the Federal Trade 
Commission we had, first, a changed public philosophy, secondly, a 
changed Executive philosophy, and third, a change in Congressional 
philosophy. Periodic appointment was the only practical method of 
changing the Federal Trade Commission’s theory and practice to these 
changed political philosophies. 

Now, from the standpoint of the Commissioner—and this is a very 
simple point—once every seven years, it is a good idea for a Commis- 
sioner to have a chance to sit back, and decide whether or not he 
wishes to be reappointed. It is very easy to take a job, and then follow 
along in that job, without thinking, and do a good job, and do well for 
the public, and do well for the Executive Branch of the government 
and for the Congress, and yet not do well for yourself. 

I believe it good for a Commissioner, and I am not talking, neces- 
sarily about the past or the present Commissioners, but I am talking 
about the future Commissioners, each man, every seven years, to make 
a conscious decision as to whether or not he wishes to stay in public life. 
As Mr. Rice said, he must decide how he should take care of his family, 
his wife and himself in later years in another way. 

I do think that there is a psychological stimulus, which is good, 
not only for the Commissioner, in his conduct of his own job as a Com- 
missioner, but also as a man, to have a periodic ‘‘occupational’’ checkup. 

In summary, I am going to rely upon history. I think that the re- 
view, every seven years, the reappointment by the President, the test of 
the Senatorial Committee, the test of the Senate vote, have worked ad- 
mirably, and I do not believe that there is any reason to change, even 
though I believe in change. 

Thank you very much! 

Moderator Baker: We are next going to hear about the regulation 
of commerce being improved by combining the Interstate Commerce 
Commission and the Civil Aeronautics Board into a single regulatory 
agency, and I am going to call upon Mr. Joseph Eshelman, for the 
affirmative side of this matter. 

Mr. Joseph F. Eshelman: Mr. Moderator, Ladies and Gentlemen: 
If carrier lawyers may get in under cover under the precedent set 
by some of the distinguished Commissioners who spoke to you yesterday, 
I would like to disavow speaking for anybody other than myself. 
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Certainly, there is no intention to speak for the railroad industry, even 
my own railroad, the Pennsylvania Railroad, and not for Mr. Prizer, 
either. 

At the outset, it may not be amiss to comment on the question 
before us, in order that there may be agreement concerning its signifi- 
cance, and that you may better judge whether the reasons to be stated 
prove, as I shall contend, that regulation of commerce would be im- 
proved by combining the Interstate Commerce Commission and the 
Civil Aeronautics Board into a single regulatory authority. What is 
comprehended in this term ‘‘regulation’’ as used in this question? 

We know that regulation is not an end in itself. We know that 
while regulation, if sound and equitable, is of advantage and benefit 
to the carriers, it is not imposed primarily for their benefit. And, 
certainly, it is not provided for the benefit of the regulators themselves. 
Regulation finds its chief justification in its effect in furthering the 
objective stated in the Congressional declaration in the National Trans- 
portation Policy. 

In brief, that objective is the provision of sound, adequate and 
efficient service by the carriers inherently best fitted to perform it, at 
the minimum ultimate cost to the public. 

Therefore, the reasons I shall state in affirmance of the question 
are directed to showing that combining the two regulatory bodies will 
serve the ultimate public interest more effectively than does the present 
scheme of divided responsibility. 

In support of this thesis I shall ask you to consider five reasons: 

1. That a single regulator would deal more impartially as among 
the carriers subject to its jurisdiction. 

2. That regulation by a single body would conduce to the enact- 
ment of more equitable schemes of regulation for the different types of 
carriers, which would better preserve the inherent advantages of each. 

3. That unified regulation would better encourage coordination of 
carrier service. 

4. That economies in the cost of regulation would result from such 
a merger, and 

5. That unified regulation would conduce to minimizing the 
necessity for public subsidies. 

The first reason, that a single regulator would deal more im- 
partially as among the different types of carriers, should require little 
elaboration. 

One of the most deeply ingrained convictions held by free men is 
that contestants should be governed by the same rules. Whether in 
sports or in litigation this is true. And, even non-contestants, in their 
relationship to governmental requirements or authority value their 
equal standing and are quick to resent and challenge any infraction of it. 

Now, a necessary corollary to this conviction is the principle that 
contestants for a prize should be judged by the same referee. 

How unthinkable it would be if two opposing ball teams were 
governed solely by their own referees or umpires! Or if rulings upon 
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evidence were made for contesting litigants by different judges! And 
yet surface and air carriers are actively competing today for domestic 
passenger and freight traffic, and in so doing are regulated by com- 
pletely different bodies. Despite the best efforts of the administrators, 
such separate regulation cannot possibly avoid inequalities and in- 
equities as among such competing forms of carriers. Such inequities 
in the administration of regulation are inevitable, preferring one and 
prejudicing the other, with resulting harm to the ultimate public 
interest. Quite apart from such differences as inhere in the statutory 
schemes of regulation for surface and air carriers, there can be no doubt 
that if a single agency, having the responsibility for keeping all carriers 
in a healthy and efficient state, were to perform the job, that regulation 
would be more fair, and impartial, than the present arrangement can 
possibly be. 

Now, the second reason for supporting combined regulation is that 
it would conduce to the enactment of more equitable regulatory laws 
for the different types of carriers which would better preserve the 
inherent advantages of each. As we all know, numerous differences 
obtain in the scheme of regulation the Congress has provided for the 
different types of carriers. This is particularly true as between surface 
and air carriers. This is not to say that mere differences in themselves 
are suspect. As in a golf club tournament, it may be that some system 
of handicaps may be warranted. 

But it must not be forgotten that the National Transportation 
Policy contemplates preserving the inherent advantages of each mode 
of transport. This purpose, is not advanced if one type of carrier is 
given artificial stimulus or aid that enables it to take precedence over 
another carrier type basically better fitted to perform the work more 
efficiently. Unless there is good reason for different regulatory schemes, 
it may be productive of mischief, to the ultimate public harm. 

To employ but one illustration, air carriers frequently enjoy 
subsidies in the form of compensation for the carriage of mail, which 
may enable them to compete on unfair terms with surface carriers. 
Whether this in fact results, I do not here argue. But the fact is that 
the regulatory schemes are different, not only in this respect, but in 
others. Whether these existing differences are, in all respects, warranted 
are questions which a single regulatory body would more quickly 
observe and seek to correct than would separate commissions or boards. 
This would be one of the great advantages of unification. 

An illustration of the point is found in a recent address of Mr. 
Commissioner Arpaia before the Rail Transportation Institute of 
American University. He there pointed out the serious threat to the 
ability of common carriers to discharge their duty to the public, by 
reason of the incursions upon their better paying traffic by carriers 
operating in the form of contract or private carriers. 

And, as Mr. Commissioner Freas said yesterday, in his significant 


address on this subject, the question is one of maintaining a proper 
balance. 











I. C. C. PRACTITIONERS’ JOURNAL 





The fact that such private or contract carriers, to the extent that 
they are or should be regulated, come or would come under the jurisdic- 
tion of the Commission, brings sharply to its attention the need for 
regulatory measures which better conduce to maintaining a complete 
transport system which meets the Congressional objective. 

In like fashion, if regulatory authority over surface and air carriers 
were centered in a combined body, inequalities of regulatory laws, 
which were found to produce results harmful to the ultimate public 
good, would inevitably be the subject of Commission recommendations 
for appropriate statutory amendment. And such recommendations 
would come with better force from this single regulatory body than 
from two separate bodies, which might be suspected of being advocates 
for the particular type of carriers regulated by them. Contests of 
carriers themselves, particularly competing types of carriers, before 
this combined body, would make the litigants more conscious of in- 
equalities of opportunity, which they would then seek to have rectified. 

Then, there is the fact that the merger of the Commission and the 
Board into a single body would, undoubtedly, be attended by some 
statutory adjustments, designed to treat the carriers more impartially. 

Now, the third reason for combining these bodies is one which 
should particularly appeal to users of transportation. It is that this 
would encourage better coordination of carrier services. To an important 
degree, coordination of the services of the various types of carriers 
has lagged far behind the needs of the commerce and the national 
interest. In part this has been the result of conflict between the policy 
of competition on the one hand, the policy of regulation on the other 
hand, as the preferable means for securing efficient service at lowest 
rates. In part it has been the result of the competitive interests of the 
different types of carriers themselves. But, it cannot be doubted that 
the public would be benefitted if a combination of services of various 
types of carriers were readily available to it. 

The great expansion of the freight forwarder industry, for whom 
our outgoing President so ably speaks, attests to the value to the public 
of the coordinated service which it provides. Under a single contract 
of carriage the freight forwarder can make available to its patrons 
a combination of all of these various carrier services, whether they 
be one type or another. Other examples will also readily occur to you 
gentlemen. 

Separate regulation of air and surface carriers act as a brake on 
useful coordination, but regulation by a single body would produce 
a climate which would encourage it. 

The fourth reason that I should like to ask you to consider is 
that it would permit of desirable economies in costs of regulation, and 
this should appeal both to shippers and to taxpayers generally. 

At the outset of any merger of the Commission and the Board it 
would doubtless be desirable to proceed slowly with consolidations of 
bureaus, divisions, or sections. 

Presumably, it would be necessary to cover into the new body all 
of the various organizational units of the Commission and the Board, 
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to insure that there would be no loss of expert ability to deal with all 
matters affecting all carriers within the combined jurisdiction. 

However, as the organization became more closely knit, and similar 
functions were found which could be consolidated without loss of 
effectiveness, it is inevitable that numerous opportunities would be 
discovered for effecting economies. 

Here again, serving the public is the ultimate goal, and such 
consolidation into a single body, with the great possibility of economies, 
would be an important step toward the goal. 

The fifth reason for regulation by a combined body is the practical 
one, that it would undoubtedly save substantial sums of money in the 
form of subsidies. 

The Civil Aeronautics Board has jurisdiction over air carriers both 
in domestic and foreign commerce and is charged with certain promo- 
tional duties with respect to them. The extent to which subsidiaries of 
foreign services of such carriers may be justified is a matter with which 
this argument is not concerned. However, it is not only possible but most 
probable that subsidies to domestic air carriers lack the same justifica- 
tion now that that industry has become a mature giant with an assured 
future. 

In the absence of demonstrated necessity for such public aid, a 
single regulatory agency, having jurisdiction over all carriers, all 
domestic surface and air carriers, would, undoubtedly, find many 
instances where air carriers could prosper under proper rates and 
regulation, without the aid of public subsidies. 

With each mode of transportation standing on its own feet, and 
judged by its own inherent merits, and particularly in competing for 
domestic traffic, the objective of the national transportation policy 
would be realized. 

Now, my time is short, and I am going to conclude with this state- 
ment: 

As fellow practitioners interested in having regulation keep step 
with technological progress and with the expanding needs for transpor- 
tation at its best, we should conclude that regulation of commerce 
would be improved by combining the Commission and the Board into 
a single regulatory agency. 

Moderator Baker: I am going to ask Mr. J. L. Burke to take the 
negative side of this question. 

Mr. J. L. Burke: Mr. Moderator, Ladies and Gentlemen. I might 
point out, in expressing my views on this subject, that I am neither 
a spokesman for the pipe line industry nor the air line industry. But, 
in our peculiar situation, with most of the pipe lines being affected by 
the regulations of the ICC and CAB, we have at least had some 
experience with both of the agencies which are the subject of discussion 
today. 

Pipe line common carriers are, of course, regulated by the Inter- 
state Commerce Commission. I might comment here on Mr. Rice’s 
suggestion about grouping pipe lines with the rails in a carrier type 
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of single regulatory agency because the main work of the ICC with 
respect to pipe lines is valuation. We are subject to many more 
provisions of the ICC Act than those covering valuation. Probably 
the reason we don’t give the Interstate Commerce Commission as much 
work as some of the other carriers is that we behave ourselves! I 
would not advocate that policy before this group for other carriers, 
as it might result in your business becoming a little bit dull! 

We are affected by the CAB because most pipe lines are patrolled 
by plane. Our particular company operates quite a few planes, for 
both passenger service and patrol, and we come in contact with the 
CAB and the CAA on many matters. 

It is difficult to discuss this subject without having in mind a 
specific regulatory organization. Perhaps we should consider the idea 
that if the two agencies were combined, the new agency would be 
an expanded Interstate Commerce Commission. That would be logical, 
because the Interstate Commerce Commission is much older and more 
experienced, and has jurisdiction over more carriers. Essentially, it 
would make little difference how the agencies were merged; the argu- 
ments for and against consolidation would be about the same. 

In the past there have been many studies on the advisability of 
combining various government agencies. The first Hoover Commission 
made a number of recommendations on the subject. In its report to 
Congress on regulatory commissions, it considered the possibility of 
combining into one regulatory agency the quasi-judicial and quasi- 
legislative functions of the ICC, CAB, and the Maritime Commission. 
The Hoover Commission said: 

‘‘The three commissions involved are already overburdened with 
work, the statutory approach to these three fields of transportation 
has been different, and entirely different techniques are needed for the 
solution of the problems in the various fields. Except for the common 
denominator that they are regulatory in nature, these functions are 
vastly different, and have reached different stages of maturity in their 
growth.’’ 

Basically, the main differences in the functions of the CAB and the 
ICC are, first, that the CAB regulates private flying, as well as com- 
mercial flying. That is nct the case with the other forms of transporta- 
tion that the ICC regulates. A corresponding situation in the ICC 
would be the regulation of private automobiles. 

Second, CAB safety regulations are much more detailed than 
those of the ICC and their function is entirely different. For example, 
the CAB regulates the design and construction of airplanes; it pre- 
scribes detailed operating specifications; and it licenses many classes 
of aviation personnel. 

And third, the CAB also regulates international operations of air 
carriers. A substantial part of the Board’s time is spent in international 
negotiations; whereas, the Interstate Commerce Commission has no 
such functions and is without experience in that field. 

Now, it has been suggested that to effect consolidation, we might 
separate certain functions of the CAB and transfer them to the ICC, 
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where they would correspond to present ICC functions. This would 
be impractical for various reasons. The safety regulations of commer- 
cial and non-commercial operations of airplanes can not be separated. 
They both need the same traffic rules to avoid collisions. Regulation 
of the design of airplanes must be the same for both, because it is 
impossible to tell when an aircraft is being manufactured whether it 
is going to be used for transport or for private purposes. 

The regulation of international and domestic operations should 
not be separated, since many airlines have schedules of flights in both 
domestic and international traffic. Separating international and domes- 
tic operations would make many airlines subject to regulation by two 
agencies even on the same flights. 

The popular idea seems to be that there is going to be a lot of good 
accomplished by any consolidation of government bureaus. I do not 
think that we should haul off and combine a couple of agencies, simply 
on the theory of consolidation for consolidation’s sake. 

Any plan for combining the ICC and CAB should meet these tests: 
Does it effect or improve substantially, coordination, economy, and 
efficiency ? 

The question always arises as to what is meant by coordination. I 
sometimes suspect that one type of coordination being sought is coordi- 
nation of regulation to deny the granting of certificates to some carriers 
where there is a showing of other service. As long as the National 
Transportation Policy directs recognition of the ‘‘inherent advantages’’ 
of the various types of carriers, the ICC, if it regulated air carriers, 
would have to give the same considerations to air carrier service that 
the CAB does. 

If coordination means aiming for the allocation of traffic between 
carriers, I am sure that we will all be opposed to that. 

There is the claim that the airlines are afforded advantages that 
rail carriers are not, that is to say direct subsidies and public aid for 
airways and airports. Transfer of regulation of air carriers to the ICC 
would in no way affect the congressional policies relating to subsidies and 
public aid. So it is difficult to see how an ICC-CAB combined agency 
would materially change the existing relationship between carriers. 

Insofar as the economy of consolidating the ICC and CAB is 
concerned, it is doubtful if any important savings would be made by 
bringing the two agencies together. In the past there has been a need 
for improvement in the internal organization of these administrative 
agencies, particularly the ICC. A number of internal changes have 
recently been made within the ICC which may result in economy and 
increased efficiency. However, when we come to the question of combin- 
ing two important agencies such as the ICC and CAB with the view 
that the combination agency will effect economies in money, time, and 
personnel, or perform better regulation, a different problem arises. 

A comparison of the bureaus and offices of the two bodies shows that 
there is little opportunity for functional consolidation. Air safety, 
taking 24144% of the CAB’s budget, is such a specialized field that it is 
even less susceptible to consolidation with the ICC’s Bureau of Safety 





900 I. C. C. PRACTITIONERS’ JOURNAL 





than the Section of Safety of the Bureau of Motor Carriers. The latter 
has been kept separate from the Bureau of Safety even though it has 
been a division of the ICC since 1935. 

The Bureau of Air Operations, taking 23.6% of the CAB’s budget, 
has no functional counterpart in the ICC. 

The CAB’s Bureau of Hearing Examiners, Office of General 
Counsel, and Office of Carrier Accounts and Statistics have functional 
characteristics of corresponding offices in the ICC. But, since each of 
these separate departments now has more work than it can accomplish 
in taking care of the particular type of carrier or carriers it regulates, 
how would combining them reduce their workload? 

There might be some saving in combining the CAB’s Bureau of 
Administration with the ICC’s Office of Managing Director, but these 
functions take only 5% of the ICC’s budget and 13% of the CAB’s 
budget. Actually the saving in administration would be very small 
because a consolidated agency would become so unwieldy that the com- 
bined administrative work would be about equal to the total amount now 
individually performed by the two agencies. 

Finally, we come to the Commissioners themselves. If anyone 
should claim that the ICC Commissioners could handle the CAB’s 
work without adding to their number, he might be enlightened by the 
following excerpt from a speech made last year at the annual meeting 
of the Association of ICC Practitioners by Commissioner Anthony 
F. Arpaia: 


‘‘Never before in my experience in or out of public life have I 
seen top executives labor under a workload which is almost beyond 
human endurance.’’ 


It is obvious that any increase in the regulatory duties of the ICC 
will necessitate adding to the number of commissioners. Not only will 
additional commissioners be required, but a greater workload will be 
placed upon those who now have their hands full in keeping abreast 
of their present work regulating railroads, water carriers, motor carriers, 
pipe lines, and freight forwarders. If additional commissioners are 
employed to do the additional work, it will be necessary to staff 
accordingly. No advantages in either economy or efficiency will be 
gained, and we might as well keep the two regulatory bodies as they are 
at the present time. Thank you very much. 

Moderator Baker: Thank you. Our next subject is, whether the 
regulation of commerce would be improved, by placing all administra- 
tive duties exclusively in administrative divisions, and all adjudicatory 
duties exclusively in adjudicatory divisions? 

I am going to ask Mr. Eshelman to speak to the affirmative of that 
question. 

Mr. Eshelman: Mr. Moderator, Ladies and Gentlemen. The form 
of the question before us is definite, but the terms are so frequently 
used in a loose sense in more than one sense, that some interpretation 
becomes necessary to discover the true meaning. 
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The term ‘‘administrative’’ as we all know, is used both in a compre- 
hensive sense and also in a restrictive sense. 

This can be seen in the Administrative Procedure Act, which 
comprehends both rule-making and adjudication, as administrative 
matters. 

In this sense, the term ‘‘administrative’’ covers the entire field, 
and yet in its more restrictive sense it includes only a portion of the 
activities covered by rule-making. 

Now, if I understood Commissioner Mahaffie when he spoke 
yesterday, I think he referred to them also as executive duties. 

In any event, you will recall the organization chart of the Com- 
mission’s work as set out in the Practitioners’ Journal of April, 
1953. This shows Division I as the administrative Division; yet other 
divisions have important rule-making duties. 

Certainly this question was not designed to suggest that there 
could be serious consideration by this group of a complete segregation 
by the Commission of all its rule-making and adjudicatory duties. 

The common acceptance of the practical necessity for the frequent 
fixation by the Commission of rates for the future and of reparation on 
past shipments in a single proceeding, on a single record, and at the 
same time, is sufficient assurance that this is not what we are supposed 
to discuss today. 

Neither does it appear reasonable to assume that the question was 
intended to suggest that in a few brief minutes the practitioners could 
give the Commission hard and fast rules on how best to organize its 
work and run its business. Undoubtedly, the pressure of necessity has 
forced it to employ such methods as experience has shown to be best 
adapted to the discharge of its substantial duties. More than this, the 
special study of the Commission’s work which culminated in the Wolf 
Report, and the Commission’s response thereto, including its appoint- 
ment of Mr. Hamm as Managing Director, and its efforts to merge the 
bureaus of Locomotive Inspection and Safety and the Bureau of Service, 
are all well-known to the practitioners. 

In this situation, applying the usual rules of interpretation, I 
would understand the term ‘‘administrative’’ to be used here in its 
narrower sense as covering executive duties, and the term ‘‘adjudica- 
tory’’ as embracing all other matters, including the balance of rule- 
making. 

As so interpreted, the question calls for a discussion of the effect 
upon regulation of assigning to different divisions of the Commission 
those duties broadly described as executive functions on the one hand, 
and all other activities on the other hand. 

The latter, of course, would embrace adjudication, including 
licensing, and most of rule-making. For the purpose of this discussion, 
I will refer to these two broad categories of duties, as administrative, 
and adjudicatory, respectively. So interpreted, the question is one 
which is worthy of discussion. While no strict line can be drawn, I 
think there is a basic difference between these two groups of subjects, in 
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that the administrative matters affect the public in general, while the 
adjudicatory matters may particularly affect adversary individuals. 

It is of course, appreciated that the Commission, in apportioning its 
work-load among its members, has doubtless found it desirable and 
even necessary, from time to time, to assign both classes of duties to a 
single Division. This may be due in part to the special experience of 
individual commissioners, in dealing with certain subjects, which are 
permitted to follow them to the Division to which they may be assigned. 
Except as special circumstances may warrant, however, it would seem 
that there would be a material improvement in regulation if the 
adjudicatory matters were largely concentrated in divisions devoted 
to that class of work, and if administrative or executive matters were 
kept mainly in the control of divisions majoring in such subjects. 
The soundness of this general principle will be more apparent if you 
assume, with me, that Congress will ultimately conclude to merge the 
Civil Aeronautics Board with the Commission. By reference to the 
outline and statement of the Board’s central and Field Organization, 
as set forth in the Federal Register for May 28, 1952, it will be seen 
that the Board has numerous administrative duties relating to Safety 
Regulation and to Safety Investigation which are assigned to entirely 
separate bureaus. As Mr. Burke has so well said, some of the individual 
bureaus are very substantial in their coverage. But, in addition to 
that, of course, they have their own administrative duties, pertaining 
to the maintenance of their own organizations. Such duties, with similar 
duties now falling upon the Commission, would furnish an ample field 
for supervision by a division or divisions not charged with adjudicatory 
duties. 

On the same assumption, that is to say, a merger of these two 
bodies, the supervision by one or more Divisions of the adjudicatory 
duties of the Commission and the Board would enable the Commissioners 
assigned to such Divisions to obtain a better and a broader outlook, 
especially in dealing with similar and related problems, and would 
improve the quality and consistency of regulation. 

Of course, no exact blueprint of the specific changes along the 
broad lines indicated can or should be attempted. Nor would re- 
allocations be justified solely for the sake of change, or to satisfy some 
idealistic urge, to follow some scheme or organization believed to be 
more symmetrical or to conform to some abstract theory. 

The point I should like to suggest for your consideration is that 
these two broad categories of duties might be discharged with 
greater expertness and efficiency, and with a lesser burden upon the 
individual Commissioner or members, if committed to the charge of 
separate Divisions. 

Over the years the Commission has been given an ever-widening 
jurisdiction, with a constant increase of its work, and there is no 
certainty that this trend has changed. Indeed, the very fact that Topic 
4 could be discussed today before this body is evidence of the entire 
possibility that the Commission’s authority may be increased at no 
greatly distant date 
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The desirability, in fact the virtual necessity, of having a unified 
ultimate authority capable of giving consistent and informed direction 
to the regulation of the carriers of the country would suggest that 
the Commission should so endeavor to order its work as to enable its 
members to delegate to the several bureaus as much of the actual 
administrative work as possible, subject to supervision by an administra- 
tive or executive Division or Divisions and to reserve for handling 
by so-called adjudicatory divisions those portions of its work that 
involve the determination of major methods or policies. 

Thank you very much. 

Moderator Baker: Bill Ott started the formal presentations, and 
I am going to ask him to end the formal presentations by taking the 
negative side of this subject. 

Mr. William H. Ott, Jr.: I am aware of no more appropriate way of 
opening the negative statement on this question than by quoting three 
short sentences from Mr. Eastman’s testimony on this subject given at 
a House Committee Hearing in 1933: 


‘*If a division were to be made, I would not know whether to draw 
the line between administrative duties on the one hand and judicial 
or quasi-judicial duties on the other hand. Nor do I believe that 
an attempt to draw such a line would serve any useful purpose. 
On the contrary it would impair efficiency and effectiveness, and 
increase expense.’’ 


In speaking of such a division of duties within the Commission I am 
assuming a complete division of personnel, without overlap; one group 
of individuals handling adjudicatory duties and another group handling 
administrative duties, the members of each still designated as Com- 
missioners. 

Obviously different ideas will exist as to the dividing line between, 
or scope of, administration and adjudication. Narrowly, administration 
includes only internal management, but so used administration and ad- 
judication do not cover the total scope of the Commission’s activity; as 
more commonly discussed, particularly in connection with possible trans- 
fer of certain functions of the Commission to the Executive Departments, 
administration includes policy determination, rule making, investigation 
and enforcement, and conduct of hearings. In the field of rate regula- 
tion legislative and adjudicatory functions seem impossible to separate— 
indeed on analysis little remains of a strictly adjudicatory nature other 
than decision of reparation cases. 

The negative answer to the question posed is justified, I believe, by 
the fact that certain undesirable results would flow from such a separa- 
tion, and that the desirable results can be and are being obtained without 
it. 


The Commission as a group is more than just a judicial body— 
it is responsible for the carrying out of a policy—the National Trans- 
portation Policy—for the interpretation and application of all pro- 
visions of the Act so as to further that policy. The Commission cannot 
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act solely as a judge deciding controversies, making law case by case. 
It is a special organization for a special purpose, dealing with special 
problems which change from case to case and from time to time. The 
general purpose of that dealing is to effectuate the National Transpor- 
tation Policy, but it requires the exercise of all of the Commission’s 
powers no matter how classified or grouped, whether administrative, 
quasi-legislative, quasi-judicial, or policy making, to effectuate that pur- 
pose. I am not arguing or urging that any particular power or authority 
is conferred by the National Transportation Policy, but rather that an 
overall obligation is imposed by the policy broader than any particular 
classification of the Commission’s powers or duties. 

Where the Commission does decide controversies therefor, the men 
who make those decisions must make them in the light of the National 
Transportation Policy; they must obtain that light through contact 
with and supervision of other functions of the Commission and through 
conference with others so engaged. Without that light of other contact 
Sharfman’s characterization would be correct when he wrote: 


‘The judicial section, consisting of Commissioners sitting in digni- 
fied isolation, would operate under these circumstances in a vacuum, 
stripped of the very implements which have made administrative 
tribunals effective agencies of economic control.’’ 


And again: 


‘*Official determinations (judicial determinations) are grounded in 
a close acquaintance with the relevant preliminary activities of the 
Bureaus. ”’ 


The quality of Commission decisions is undoubtedly enhanced by its 
contact with other than adjudicatory work. The day-to-day contact with 
shippers and carriers is through the personnel of its bureaus, from whom 
it receives knowledge of the effect of its earlier decisions, how they work 
out in practice, as a guide to its decisions in the future. 

The Attorney General’s Report on Administrative Procedure cor- 
rectly stated the situation, I believe, when it said: 


‘*Particularly in cases where adjudicatory functions are not a prin- 
cipal part of the agency’s work or are closely interrelated with other 
activities, whatever gains might result from separation would be 
plainly outweighed by the loss of consistency of action as a whole. 
* * * Thus the Interstate Commerce Commission not only decides 
eases but also prescribes rules and regulations governing carriers 
* * * These powers must be exercised consistently and, therefore, 
by the same body, not only to realize the public purposes which the 
statutes are designed to further, but also to avoid confusion of 
private interests.’’ 


And a further statement is made: 


‘* And, it should be noted, a separation of functions would seriously 
militate against what this committee has already noted as being, 
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numerically and otherwise, the lifeblood of the administrative 
process—negotiation and informal settlement.’’ 


The practical result of the division of functions suggested by the 
question will be the existence of two Commissions—a senior and a junior, 
or a first grade and a second grade. Those individuals, though desig- 
nated as Commissioners, whose function is solely administrative, will in 
effect be thought of and perhaps think of themselves as administrative 
assistants or Assistant Commissioners, advisors of the adjudicatory 
group, but without equal standing and without equal influence or power. 
This result would not be conducive to the proper discharge of the Com- 
mission’s duties. 

Certain desirable results of this separation of function can be and 
are being otherwise attained. Certain requirements which would necessi- 
tate separation can be otherwise met. Within the field of administration 
as management the desirable result is the freeing of the Commissioners 
from the volume of management duties to enable them to devote more 
time to regulatory work. Such was a prime recommendation of the Wolf 
Report. That result is being attained today under the functioning of a 
Managing Director. The Commissioners are devoting much smaller 
proportions of their time to administrative management and the trend 
will continue under the method now used without division of the Com- 
mission itself. It is difficult to see how any better or any quicker results 
would be attained by designating particular Commissioners for that 
purpose. 

One requirement which could lead to division of the Commission is 
that of separation of the function of investigation and prosecution from 
that of decision. This requirement, however, can be met by separation 
in staff rather than at the Commission level, the assignment of personnel 
so as to insure the one who acts as investigator or advocate does not also 
act as judge. The initial determination, at Commission level, that an 
investigation be instituted does not disqualify that same Commission or 
Commissioner from later passing on the results of the investigation— 
any more than does the issue of a preliminary injunction disqualify the 
issuing judge from passing on the merits of a permanent injunction. 

In one other field I wish to explore the question of separation. In 
the field of legislation, the Commission, as a body, recommends to Con- 
gress in its Annual Reports changes in legislation which it thinks de- 
sirable. Upon request of Congressional Committees the Commission 
comments upon legislative changes proposed by others. The influence 
of such suggestion and comment must be substantial. The Commission 
as a whole, whether or not it acts through a particular legislative com- 
mittee, should retain control of that important activity. The position 
taken, the recommendations made, should be determined not only in the 
light of adjudicated cases and not only in the light of administrative 
experience, but in the light of both, the combined wisdom and experience 
achieved from both fields of activity. 

Moderator Baker: We have allowed a half hour for a general 
discussion of these subjects, and I hope that you will have many 
questions to ask. 
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The first subject we are going to discuss, which was No. 3 on your 
program, is with reference to the reorganization of all Bureaus on a 
functional basis, on which Mr. Ott and Mr. Rice spoke. Has anyone 
any questions on that subject? 

A Member: I should like to address a question to Mr. Rice. In 
your opinion, would the combining of the Section of Complaints of the 
Bureau of Motor Carriers with the Bureau of Formal Cases result in 
economies ? 

Mr. Rice: My answer to that would certainly have to be an opinion 
answer only. I don’t see how it would result in economies but I don’t 
know enough about the actual dollars and cents expended by each 
of those bureaus to give you an informed answer. I only express an 
opinion in this matter. 

Moderator Baker: We are ready for any further questions that 
you may have. 

Mr. Charles E. Blaine: I wish to ask my first question of Mr. Rice. 
Following your presentation, would you recommend, then, another 
Division of the Commission be formed to represent the shippers, who 
pay and bear the charges? 

Mr. Rice: There are several answers to that question, and all to 
the point, I think. 

One answer is that this question, as I read it, assumes merely a re- 
grouping of present Bureaus or Sections within the Commission and 
does not contemplate the organization of another Bureau. 

But, perhaps more important is the fact that the shippers, who 
are certainly interested, are not regulated, and that the duty of the 
entire Commission is to consider the welfare of the public, which in- 
cludes the shippers. I would not recommend the establishment of 
such a Bureau. 

Moderator Baker: I wonder if Mr. Ott would have any questions 
that he might want to put to Mr. Rice, after hearing Mr. Rice take the 
other position ? 

Mr. Ott: I should like to ask Mr. Rice in detail, what he has in 
mind, in the one specific illustration that he gave with respect to 
contract motor carriers, where I think he said that in transfer of the 
tariff section out of the Bureau of Motor Carriers, it had become 
extremely difficult to get any activity out of the Commission on that 
subject. 

What type of activity was he referring to, which could not be 


secured by a type of formal proceeding against the motor carrier in- 
volved ? 


Mr. Rice: I am talking about getting the Commission to assign 
people who have responsibilities with respect to the schedules of 
contract carriers. 

It seems to me that the Commission, since the contract carrier 
schedules have been assigned to the broad Bureau of Traffic of the 
Commission, is giving very little attention and assigning a very limited 
personnel to consideration of contract carrier schedules. 
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I rather suspect that both the railroads and the motor common 
carriers are finding that to be the fact. Common carriers, both by 
rail and motor, would like to see the Commission interest itself in 
contract carrier schedules, what they are, what they contain, and be in 
a position to inform the interested public as to what the contract 
carriers have done, and probably to have information that would be 
of assistance to the competitors. 

It seems to me that it has been less possible since the transfer to 
obtain this information. 

Moderator Baker: Are there any other questions from the floor on 
the first subject, then? 

If not, let us go on to the next one that we took up, which was No. 
2 on your program, the appointment of Commissioners to serve during 
good behavior prior to age seventy and thereafter at the pleasure of 
the President. 

We heard from Mr. Rice and Mr. McCarthy on that question. Have 
we, now, some questions from the floor? 

Mr. Richard Schwartz: I address my question to Mr. Rice. Inas- 
much as this question had reference to the fact that the Commissioners 
are subject to political and economic pressure, would it be advisable 
that all Commissioners be appointed for one term and be ineligible for 
reappointment? 

I realize that in that way, we might lose some experience of these 
Commissioners, but, on the other hand, I don’t believe that we can 
say there are no persons in this country who can step in and take over. 

That would remove them from political pressure; they would know 
that they will not be reappointed, and they would go back to their 
jobs, which they had before. 

Generally, the Commissioners are taken from such a class of people 
who have learned how to earn their own living, and when you remove 
them, we will have new blood, new thoughts in the Commission, and 
the Executive could then know, from time to time, that he would 
be appointing those people who are sympathetic to his policies. 

Moderator Baker: Mr. Rice, we should like to have your thoughts, 
in answer to that question. 

Mr. Rice: Mr. Moderator, I think that that changes the question 
we have before us, but I am happy to answer it just the same. 

I would be opposed to it. It would automatically deprive the 
Commission and the country of the services of some of the most valued 
public servants that we have ever had to perform service on behalf 
of the public. 

And, there is another point in that connection, which I believe 
you have not made clear, and that is, that I don’t think you have 
indicated the length of the term. Perhaps you mean seven years, as 
they do have now. And, that would be an important consideration, 
also. 

Moderator Baker: Are there any other questions? I wonder if 
Mr. Rice would like to comment specifically on some of Mr. McCarthy’s 
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points. I might ask, specifically, on this point of Mr. McCarthy’s, that 
we have a democratic government of change, and that you do have 
changes going on in the general desire and expectation of the public, and 
that it is desirable to have some way that this can be reflected in the 
quasi-judicial decisions. 

Mr. Rice: I think that the necessary changes ought to be reflected 
in changes made in the statute by Congress, and that the Commissioners 
themselves would reflect those changes in interpreting the changed 
statute made by Congress, through amendments to the Act. 

Moderator Baker: I should like to ask a question of Mr. McCarthy, 
along the line of his argument, feeling that it is desirable that the 
executive keep an ear to the ground and possibly be able, in appointing 
Commissioners, to do so with an eye to how he thinks their philosophy 
might lead them, and judge the Commissioners by the philosophy that 
they have spoken. 

Now, to whom in the government in the Executive Branch, is he 
supposed to look to get advice in this matter, before he appoints any- 
body ? 

Mr. McCarthy: Do you want me to be completely specific and use the 
name? 

In this administration, it would be Sherman Adams and his staff. 

Moderator Baker: That is where it would be; but, there is a 
question that often comes up. In the past, he has looked to the Secretary 
of Commerce. I wondered whether you thought it was proper or im- 
proper to look to the Secretary of Commerce? 

Mr. McCarthy: Well, I should say that it would be proper to look 
to the Secretary of Commerce, and I would believe that the staff, under 
an executive in the White House certainly would consult Commerce, 
Defense, and other interested Executive Agencies. Mind you, I am 
defining my policy, not in terms of partisan politics; and I am taking 
for granted, of course, decency. Perhaps that is unrealistic, but by 
and large, decency wells from the people over long periods of time. 

Moderator Baker: Are there any other questions on this matter? 

Mr. 8. H. Moerman: Might I go back to the organization of bureaus 
for a moment? As many of the members here know, or as most of 
you know, I am Chairman of the Association’s Committee on Reorganiza- 
tion of the Commission and one of the things that worries me is the 
operation of the Commission under the present Bureau system and 
the damage that the system can do and does to promising new employes. 

For example, the Commission will add thirty-five or forty well- 
educated young men to its staff, and, as time goes by, as they work in 
a bureau, they handle, for example, application cases for motor carrier 
authorities. The years go by and they handle nothing but application 
cases. 

Then, there comes a time when a rate case or a case involving an 
issue other than an application for authority is assigned to the particular 
man 


So much damage has been done by the Bureau system that I know 
eases where the examiners have gone back to the Bureau Chiefs and 
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they have said: ‘‘I don’t know anything about rates. Would you kindly 
take me off this case?’’ Now, we must remember that the Commissioners, 
themselves, must, over a period of time, acquire sufficient experience 
to be able to judge the matters before them. But, under the Bureau 
system, if it is along the lines that Roland Rice suggests, the Commission 
has no under-staff which can do its thinking along broad, general lines. 

I want to ask Mr. Rice, therefore, if he doesn’t agree with me that 
a tremendous amount of harm, and damage is being done in the handling 
of the Commission’s work by the Bureau system, because of the necessary 
effect of narrow specialization on the part of the employees of the 
Commission in that way. 

Moderator Baker: Mr. Rice, it is all yours. 

Mr. Rice: Mr. Moderator, may I ask whether Mr. Moerman would 
limit that to the present Bureau system or whether he thinks that it 
might exist under any Bureau which the Commission might utilize? 

Mr. Moerman: Mr. Rice, the evil is there, now, under the present 
Bureau system, and I believe it will be enhanced, or aggravated under 
any enlargement of the Bureau system. 

The damage to personnel, the failure to develop personnel, will be 
there, as it is now. 

Mr. Rice: Mr. Moderator, I don’t recall any such instance having 
come to my attention, but it is entirely possible that such cases do 
exist, of course. 

I do, on the other hand, know of some instances in which men have 
been given the opportunity to develop their powers and their usefulness 
at the Commission. There are some fine illustrations of that, and 
some of those illustrations are embodied in Presidential appointments 
to the Commission itself. 

I don’t know enough about the inner workings of the Commission 
to speak in detail on the subject, but I should suspect that in a body 
as large as the Commission,—which, of course, in relation to other 
Federal agencies, is a small organization,—that inequities, unfairness, 
do result in the operation of the personnel polices of the agencies, and I 
suspect that the Commission is not immune to that result or to that 
practice. 

I might go on to add that I think, first, that the Commission has 
not been perfect in that regard, nor has it been as efficient as it might 
have been, but I believe that part of the trouble goes to the Civil 
Service Commission, rather than to the Interstate Commerce Commission. 
I believe that the Interstate Commerce Commission has no control over 
that, and I think that the correction lies very largely in the power 
and in the hands of Congress, and not in either of those agencies. 

Moderator Baker: Are there any other questions on either of the 
first two? 

A Member: My question is addressed to Mr. McCarthy. Would 
he consent to a change in the law that Commissioners would be appointed, 
let us say, for a shorter term of five years, and, upon their second 
appointment, serve for life, on good behavior? 
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Mr. McCarthy: Well, I don’t know about my powers of consent. 
I believe to be consistent with my thesis, that the length of the term 
should be long, yes, longer than five years, at least seven years, and 
possibly more, I believe that periodically there should be a chance for 
the individual’s place in the regulatory scheme of things to be reviewed 
by the Executive and by the elected representatives of the voting public, 
continually, and not necessarily ceasing at age seventy. I think that 
arbitrary age limitations are unnecessary and undesirable. 

Moderator Baker: Are there any other questions on these two 
subjects? If not, may we have some discussion on the next subject, that 
of combining the Civil Aeronautics Board and the Interstate Commerce 
Commission. Who has the first question ? 

Mr. James Bistline: My question is addressed to Mr. Eshelman. 
Mr. Burke has pointed out the tremendous diversity of some of the 
functions in the Civil Aeronautics Board and the Civil Aeronautics 
Authority, and, as a premise to my question, I should like to emphasize 
that. 

Now, the C. A. A. has between 10,000 and 12,000 people including 
the operation of Federal airways. It has no real counterpart in the 
I. C. C. 

Do you think, in certain areas, where the functions of the C. A. B. 
and the I. C. C. meet, particularly, in the case of mail pay, and I have 
this in mind, the I. C. C. determines or passes upon what the railroads 
will get, for example, for the carriage of mail, and recently, on this 
particular point, the C. A. B. for example, is permitting air lines to 
earry first-class mail and approving the measure of compensation. 

And so there is that problem on regulation, regarding the same 
subject matter. 

Do you think that it might not be a good compromise that in areas 
such as the regulation of mail pay, there could be coordination between 
the C. A. B. and the I. C. C. and the Post Office? 

I am thinking of mail pay, for one. And, of course, there may be 
others. There should be a compromise to a consolidation, there, which I, 
personally think is highly improbable. 

Mr. Eshelman: I suppose that it would be better to have a single 
body determine similar questions for competing carriers. 

I think that the rail carriers, for example, have carried at least in 
the past, by far the greater proportion of the mail, and yet my rough 
impression, although I won’t stick to figures, is that the air carriers 
have gotten more for carrying a much smaller part of it, but the point 
is that the balance, or the relativity is completely different. 

Now, of course, I can speak authoritatively out of my abundance of 
ignorance on the subject, because I don’t know very much about the air 
lines, but I know that you and Mrs. Bistline know a great deal about 
air lines. 

But, I do have the conviction, that the mere size of these organiza- 
tions is not the thing that is the governing factor. 
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You, yourself, spoke of the Civil Aeronautics Authority, I believe, 
as being one of the bodies, but I do not understand that that was within 
the scope of our question. 

We were talking about the Civil Aeronautics Board. As I under- 
stand it, the Civil Aeronautics Authority has charge of the matters like 
airports and navigational aids, and things of that sort, and the Board 
does not attempt to cover all of the same subjects, although it may have 
certain rights to delegate certain duties to the Authority. I am not too 
sure about that. While these organizations are great, the mere fact 
that they cover vast areas, or that safety may be much more vitally 
important to air lines, let us say, than to surface carriers, in that if 
anything happens it is not so easy to alight, perhaps it is entirely 
legitimate that they should have these tremendous Bureaus of Safety 
Investigation and the rest of it. I see no reason why, if there were 
such a merger, virtually those entire bodies could not be brought together 
without the loss of personnel, and without the loss of the guiding hands 
that have brought them to their present state of being. Rome was not 
built in a day, and I wouldn’t suggest great changes all at once, but 
if you had these bodies in a combined organization, in which you would 
have the benefit of the Interstate Commerce Commissioners and the 
men who have been guiding the Civil Aeronautics Board, then I think 
that as time went on, and that organization shook down, you would 
find there were great opportunities for economy, more opportunities for 
greater fairness among the carriers, and that you would have better 
regulation. 

If the public is to have the right kind of common carrier service, as 
indicated by Commissioner Freas, you have got to have an element of 
fairness among these carriers who are competing for the passenger and 
freight traffic of the country; it has got to be in shape where the 
inherent advantages of each may come out truly on fair terms. 

A Member: I have several questions for Mr. Eshelman. My 
question is addressed to you as an individual. Do you make any assump- 
tion that when Rome finally gets built, into a merged agency, that a 
uniform, greater return will be implied by the merged agency, to all 
segments of transportation, surface and air? 

Mr. Eshelman: No, I had not thought, specifically, of greater 
returns. I suppose when carriers undertake to engage in a public service 
that they find themselves liable to public control on that subject. 
Undoubtedly, all of them ought to operate under conditions that they 
ean develop, with health and it would give the public encouragement 
in buying their securities. As long as we are going to have private 
operation, I think that you ought to have a healthy operation, one that 
the public would respect. And certainly, that is not true with entire 
generality today. 

A Member: The second phase of my question is this: Do you see 
some constructive possibility in the merged agency that would lend to 
the combined agency greater tools for dealing with the difficult problem 
of handling passenger deficit of the surface industry, spreading it 
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equitably through the general rate structure? If so, would you care to 
indicate what some of these possibilities are? 

Mr. Eshelman: Well, perhaps you would like to take this illustra- 
tion. If I recall the figures of the Commission’s Annual Report this 
last year they indicated that there was a slightly greater amount of 
air travel—passenger air travel—than of first-class railroad travel. I 
think that was the comparison. In any event, whether I am correct 
about the first-class or the other, the important thing is that the amount 
of the rail revenue from the passenger travel has been exceeded, as 
I understand it, for the first time, by the air carriers. It may be that 
is a proper development of the changing times and improving progress. 
It may be that is the way things ought to be, and certainly people do 
like to have the advantage of air travel. We all do. The real question 
is this: On what terms is it to be provided? Is there a subsidy that 
makes it possible for air carriers to perform that service more cheaply, 
or at least as cheaply? If you had a single body that was able to consider 
the costs of service, the real costs of service, and if each stood on its own 
feet, then isn’t it entirely possible that when you or I were in a particular 
hurry and wanted to go somewhere we would pay a premium? Clearly, 
there ought to be some one body which could determine the fair terms 
on which the various kinds of carriers might compete for traffic. 

A Member: Would you put this in the direction of working out a 
subsidy for the surface transportation, thereby simplifying the rate 
structure ? 

Mr. Eshelman: I do not argue for a subsidy for any rail, motor, 
air, or other carrier. I think that each should stand on its own feet, 
and should have the right to try to develop its own inherent abilities 
under fair terms. I do not wish to be understood as saying that there 
should be no subsidies. I think that the real question is whether there 
should be. I should suppose that in foreign travel, for example, it 
might well be that if our companies are competing with foreign lines 
which are subsidized, it may be that we should do that. It may be that 
there is even justification for subsidies for domestic air lines. I do not 
pretend to know that. 

What I argued for is that there should be some one to look at the 
various phases of the situation and deal fairly with all, for the ultimate 
benefit of the public. 

Moderator Baker: I should have said at the beginning that one of 
the reasons that I was especially grateful to the gentlemen on the panel 
here was that they didn’t pick out these subjects; the subjects were 
picked out for them, and we needed to get a pro and a con man for 
each, so that I had to ask some of them to take positions which they 
wouldn’t have grasped at of their own volition; however, being public- 
spirited and good gentlemen, they were kind enough to do it. 

And that refers particularly to the first item on the agenda, of 
placing all administrative duties exclusively in administrative divisions, 
and all adjudicatory duties exclusively in adjudicatory divisions. But, 
I softened this by saying that I thought we could probably work it 
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out, that if they spoke on that, at least they would be saved by the bell, 
from having to be pressed by questions from the floor. 

They are so now saved, and I want to thank every one who has 
taken part in this panel discussion, the members of the panel and the 
audience alike. 

President Morrow: From your applause, and your careful attention 
to this panel discussion, I know that I speak for every member of this 
audience when I extend warm and sincere thanks to Dr. Baker and 
to each member of his panel for the excellent manner in which they have 
dealt with these very important questions. 

I think that it is unfortunate that the entire membership could not 
have heard the discussion; I know that they will read and study this 
discussion in the record of the panel discussion, when it is printed in 
the Journal. 





Report of the Special Committee on Revision of Rules of Practice 
of the I. C. C. 


Mr. John R. Turney, Chairman of the Special Committee on Re- 
vision of Rules of Practice of the I. C. C. gave a resume of the work 
accomplished to date. Due to lack of space in this issue, Mr. Turney’s 
report will be published subsequently. 





Report of the Special Committee on Reorganization of the |. C. C. 


Mr. S. H. Moerman, Chairman, reviewed the progress made by the 
Commission in reorganizing its bureaus as recommended by the Wolf 
Report. Mr. Moerman’s report was published in the April, 1954, issue 
of our Journal at pp. 630-32. 





Report of the Special Committee on Revision of the Association’s 
Constitution and By-Laws 


The report of the Special Committee on Revision of the Associa- 
tion’s Constitution and By-Laws had been submitted to the membership 
by mail on April 16, 1954, in compliance with the Constitution and 
By-Laws. Mr. John R. Turney, member of the Special Committee, 
reviewed the report and explained the amendments proposed to be 
made to the Constitution and By-Laws. The report was duly adopted. 





JOHN H. WINCHELL NOMINATED TO INTERSTATE COMMERCE COMMISSION 


John H. Winchell, Chairman of the Colorado Public Utilities Com- 
mission, was nominated to the Interstate Commerce Commission to 
succeed former Commissioner James K. Knudson by President Eisen- 
hower on June 15, 1954. Mr. Winchell was born in August, 1892, and 
attended the Colorado School of Mines. He received his law degree at 
Westminster Law School in Denver. He was appointed attorney for 
the Colorado Commission on January 9, 1951 and became a member 
of that Commission on March 1, 1951. His term as an Interstate Com- 
merce Commissione? would expire December 31, 1960. Mr. Winchell 
was confirmed by the Senate on July 2. 
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FORMER U. S. MARITIME COMMISSION TARIFF CIRCULARS NOS. 1 AND 2 
TRANSFERRED TO INTERSTATE COMMERCE COMMISSION 


(Ex Parte 193) 


Order 


At a Session of the Interstate Commerce Commission, Division 2, 
held at its office in Washington, D. C., on the 7th day of May, A. D., 
1954: 

It appearing, That tariff circulars Nos. 1 and 2, containing regu- 
lations governing the publication, posting and filing of rates, fares, 
and charges by carriers by water in interstate commerce, were trans- 
ferred to this Commission as regulations governing the construction, 
filing and posting of certain tariffs containing rates, fares and charges 
for transportation which formerly was subject to the jurisdiction of 
the United States Maritime Commission, such transfer being made in 
accordance with section 321 (b) of the Interstate Commerce Act in so far 
as such regulations are pertinent under Part III of said act; 

It further appearing, That section 322 of the Interstate Commerce 
Act provides that such regulations shall continue in force and effect 
according to the terms thereof except that the Commission may modify, 
set aside, or rescind any such regulation to the extent that it finds—the 
same to be in violation of any provision of Part III of the act or incon- 
sistent with the national transportation policy; 

And it further appearing, That all or practically all water carriers 
in actual operation, which formerly were subject to the jurisdiction of 
the United States Maritime Commission and now subject to the juris- 
diction of this Commission, have brought their tariffs into conformity 
with tariff circulars of this Commission ; 

It is ordered, That interested common carriers by water in inter- 
state commerce be, and they are hereby, cited to show cause, if any 
there be, by written submissions (six copies) on or before August 4, 
1954, why the said tariff circulars should not be cancelled. 

It is further ordered, That notice of this order be given the general 
public by depositing a copy thereof in the Office of the Secretary of the 


Commission, and by filing a copy with the Director, Division of the 
Federal Register. 


By the Commission, division 2. 





BOARD OF SUSPENSION AND FOURTH SECTION BOARD 
Revised Special Rules of Practice Governing Procedure 
Effective July 1, 1954 
On May 17, 1954 the Commission adopted a revision of Rule (c) of 
the Special Rules of Practice Governing the Procedure of the Board 


of Suspension and Fourth Section Board to become effective July 1, 
1954. The special rules, as amended, are set forth below: 


Rule (a) The proceedings of the Board of Suspension and the 
Fourth Section Board shall be informal. No transcription of such 
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proceedings will be made. Subpoenas will not be issued and, except 
when applications or petitions are required to be attested, oaths will 
not be administered. 


Rule (b) Petitions for reconsideration of the action of the Board 
of Suspension when tariffs or schedules have been suspended, and 
petitions for reconsideration of any action taken by the Fourth 
Section Board, may be filed by any interested party with the 
Commission for the attention of the designated appellate division 
within 30 days following receipt of notice of such action. In all 
other respects, such petitions and the answers thereto will be 
governed by the Commission’s General Rules of Practice. 


Rule (c) When the Board of Suspension has declined to suspend 
a proposed tariff or schedule, or any part thereof, a petition in 
writing by any protestant or protestants may be filed with the 
Commission for reconsideration by the designated appellate 
division provided it reaches the Commission at least two work- 
days prior to the effective date of the tariff or schedule in question. 
For the purposes of this rule, a work-day shall be considered any 
day except Saturday, Sunday, or a legal holiday in the District of 
Columbia. (A legal holiday of less than one day shall be con- 
sidered a work-day within the meaning of this rule.) Petitions 
submitted under this rule shall be filed with the Secretary of the 
Commission by 4:00 p.m., United States Standard Time (or 4:00 
p.m., Local Daylight Saving Time if that time is observed in the 
District of Columbia). Telegraphic notice or the equivalent thereof 
must be given by the petitioner to the respondent or respondents. 
As no replies to the petition for reconsideration are contemplated 
under this rule, petitioners will be expected, except in unusual 
circumstances, to rely wholly on the information previously filed 
with the Board of Suspension. Written or telegraphic communica- 
tion in intelligible form requesting reconsideration will be sufficient. 
Such request shall contain the following prefatory statement: 
‘This matter requires expedited handling under the Commission’s 
Special Rules of Practice.’’ A petition not timely filed shall be 
rejected by the Secretary. 





COMMISSIONER OWEN CLARKE APPOINTED 
DEFENSE TRANSPORT ADMINISTRATOR 


The Interstate Commerce Commission announced on May 21 the 
appointment of Commissioner Owen Clarke as Administrator of the 
Defense Transport Administration, to succeed Commissioner James K. 
Knudson, who resigned to enter private law practice. 

The appointment, effective Monday, May 24, followed White 
House approval of the Commission’s selection of Mr. Clarke as the 
Commissioner in administrative charge of the ICC Bureau of Service, 
under the terms of Executive Order Number 10161, issued September 
9, 1950. 
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Commissioner Clarke currently is serving as a member of Division 
Three, the rates, service and safety division, and is in administrative 
charge of the Bureau of Safety and the Bureau of Locomotive Inspec- 
tion. He will retain these assignments, along with his new duties. 

The assignment of the Bureau of Service to Commissioner Clarke’s 
jurisdiction places under one Commissioner the three bureaus which the 
ICC proposes to consolidate into a new Bureau of Safety and Service, 
effective June 1, 1954. The single new Bureau under Commissioner 
Clarke’s supervision would consist of a Director’s Office and sections 
of Locomotive Inspection, Railroad Safety, and Car Service. 





ADOPTION OF RULES AND REGULATIONS GOVERNING THE USE OF RELOCATED, 
RENUMBERED, AND ALTERNATE HIGHWAYS, DEVIATION FROM AUTHORIZED 
ROUTES, AND DEADHEADING OF EMPTY VEHICLES BY MOTOR COMMON 
AND CONTRACT CARRIERS SUBJECT TO THE INTERSTATE COMMERCE ACT 


(49 CFR 211) 
Notice of Proposed Rule Making 


Numerous inquiries have been received by the Commission from 
interstate motor carriers holding authority to operate over regular 
routes regarding the use of (a) relocated, renumbered, and alternate 
highways which parallel their authorized route; (b) by-pass highways 


around congested areas or hazardous segments of authorized highways; 
(ec) new bridges and tunnels constructed for the purpose of relieving 
congestion or eliminating dangerous curves on existing highways; (d) 
ferries and bridges (old or new) when conditions require their use to 
continue a service authorized; and (e) any available highway to dead- 
head empty vehicles incidental to authorized transportation in inter- 
state or foreign commerce. 

Responsive to the inquiries referred to in the foregoing paragraph, 
and pursuant to Section 4(a) of the Administrative Procedure Act 
(60 Stat. 237, 5 U. S. C. 1003), notice is hereby given of proposal to 
adopt rules and regulations governing deviation from authorized regular 
routes by motor common and contract carriers operating under 
authority issued by this Commission. The proposed rules and regu- 
lations are: 

1. Deviation from regular routes in the use of relocated, re- 
numbered, and alternate highways, and in deadheading empty vehicles 
by motor carriers subject to the Interstate Commerce Act. 

(a) Definitions. As used herein, the following words and terms 
are construed to mean: 


(1) ‘‘Regular route’’—a specified highway or series of high- 
ways over which a motor carrier is authorized to operate 
and from which the carrier is authorized to serve 
specified points, or points in specified territories. 

(2) ‘‘ Alternate route’’-—A specified highway or series of 
highways over which a motor carrier may deviate from 
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a point on an authorized regular route and return at 
some other point on the same regular route in order to 
avoid congested areas, dangerous grades, sharp curves, 
or other hazards on the regular route. (Note: A carrier 
may not render service at any point from an alternate 
route. ) 

‘*Connecting route’’—A specified highway or series of 
highways over which a motor carrier may operate in 
transferring its operations from one authorized route 
to another at any place where there is no joinder of 
routes at a common service point. (Note: A carrier 
may not render service at any point from a connecting 
route. ) 

‘*Relocated highway’’—A highway which has been con- 
structed in a new location in lieu of an existing highway, 
or segments thereof, and which is intended to replace 
such existing highway or segments for public use. 
‘*Renumbered highway’’—A specified highway to which 
has been assigned a new number in lieu of the number 
previously assigned thereto. 

‘‘Deadheading empty vehicles’’—The movement of 
vehicles, either empty or carrying so-called exempt 
commodities, from point where cargo is delivered back 
to the carrier’s terminal or to another authorized point 
of service. 


(b) Special Conditions.—In addition to the general conditions set 
forth in paragraph (c) below, the following special conditions are 
applicable as indicated in each instance: 


(1) 


‘‘Renumbered highways’’—Where a carrier holds 
authority to operate over a specified highway and there- 
after that highway or a segment thereof is renumbered, 
the carrier shall advise the Commission by letter giving 
sufficient information regarding the old and the new 
number, the points between which the highway number 
has been changed and where such highway is described 
in the carrier’s authority, to permit prompt change on 
the records of the Commission. The new number of the 
highway will be shown when the Commission reissues the 
certificate or permit. 

‘‘Rebuilt highways and abandonment of old high- 
ways’’—Where a carrier holds authority to operate 
over a specified highway and thereafter that highway 
or a segment thereof is rebuilt, with curves reduced or 
eliminated, involving relocation of portions of such 
highway or segment thereof, the old highway or segment 
being no longer maintained for use by the general 
public, and the new or relocated highway or segment is 
identified by the same number as the old or abandoned 
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highway, the carrier may operate over such relocated 
portions of the highway under its authority, and without 
notice to the Commission of such change; provided there 
is no change in the service which was rendered from the 
old highway, except that service may be rendered at 
intermediate points on the new highway which previously 
were served as off-route points from the old highway. 
‘*Relocated highways and maintenance of old highway 
under new number’’—Where a carrier holds authority to 
operate over and serve points on or from a specified 
highway and thereafter that highway or a segment 
thereof is relocated and the old highway is maintained 
under a new number, the carrier must continue to 
operate over the old highway and advise the Commission 
of the change in the highway number as specified in 
(b) (1) above; or 

If the relocated highway is given the number of the 
old highway and the carrier desires to operate over 
such relocated highway as an alternate route it may do 
so provided the distance over such alternate route is 
not less than 90% of the distance over the authorized 
route between the points involved; that it continues to 
furnish the service authorized from the old highway; 
that it advises the Commission of the change in the 
number of the old highway as specified in (b) (1) 
above; and complies with the ‘‘General Conditions’’ 
outlined in paragraph (c), [commencing at page 5]; or 
If the carrier is not authorized to render service at any 
point on or from the old highway and desires to use 
only the new highway which bears the old highway 
number as its operating route, it may do so provided 
it promptly advises the Commission of such change 
giving descriptions of the old and the new highways 
between the points involved ; or 

If the carrier desires to use the new highway for the 
purpose of serving points authorized to be served on 
or from the old highway appropriate authority for such 
operation must first be obtained from the Commission. 
‘* Alternate highways where municipality and terminal 
area thereof involved’’—A carrier authorized to serve 
a municipality or an unincorporated community and 
the terminal area thereof, under the provisions of the 
Commission’s order in Ex Parte No. MC 37, may 
serve all places within such municipality or unin- 
corporated community and terminal area thereof by the 
use of any highway or street located therein without 
notice to the Commission, unless streets over which the 
carrier may operate are specifically designated in its 
authority. 
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‘Restricted use of authorized highway’’—When a high- 
way or a segment thereof is closed or weight restrictions 
are placed thereon for various reasons which prevent 
the operation of the equipment of a motor carrier over its 
authorized route it may use an alternate route in order 
to by-pass the closed or restricted highway. If the 
distance over the alternate route which the carrier 
desires to use is less than 90% of the distance over the 
authorized route the carrier may use such shorter high- 
way provided it has been designated as the official detour 
route and a statement is furnished by the State Highway 
Department to that effect. Such statement should be 
sent to the Commission together with the information 
required under ‘‘General Conditions’’ as set forth 
below. 

‘*By-pass highways’’—Where a new highway is con- 
tructed or one already constructed is designated for 
the purpose of avoiding congested areas or difficult or 
hazardous segment of an existing highway, a carrier 
desiring to operate over such ‘‘By-pass highway’’ as 
an alternate route may do so provided it complies with 
the ‘‘General Conditions’’ outlined below. 

‘Bridges, tunnels, and ferries’’-—Where a new bridge 
or tunnel is constructed to replace an old bridge or 
a ferry, or to eliminate a hazardous curve or grade, a 
carrier desiring to use such new bridge or tunnel may do 
so, subject to the ‘‘General Conditions’’ outlined below. 
**New highways’’—Where a motor carrier is authorized 
to operate over a specified highway or highways which 
parallel new highways constructed through the same 
general areas or territories, it may use such new highways 
as an alternate route provided the distance over such 
alternate route, from point of departure from its 
authorized route to point of return to such route, is 
not less than 90% of the distance over the carrier’s 
authorized route between the points of departure from 
and return to the authorized route, subject to the ‘‘Gen- 
eral Conditions’’ outlined below. 

‘‘Deadheading empty equipment’’—A motor carrier 
may deadhead empty equipment over any highway 
which will provide a reasonably direct and practical 
return of the equipment to the carrier’s terminal or to 
an authorized service point. 

‘*Deviation from regular routes in the transportation 
of U. S. Mail by motor carriers of property’’—Common 
and contract motor carriers or property holding authori- 
ty to operate over regular routes may deviate from their 
authorized routes, without obtaining prior authority 
therefor, in delivering or picking up the U. S. Mail at 
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points within 10 airline miles of the authorized routes, 
under contract with the Post Office Department, trans- 
porting authorized commodities in the same vehicle with 
the mail, subject in all instances to the ‘‘General Con- 
ditions’’ outlined below. 

‘*Interchange of equipment by common carriers of 
explosives and other dangerous articles’’—Interchange 
of equipment by common carriers holding authority 
to transport explosives and other dangerous articles 
over regular routes may be effected at any place within 
10 miles of a municipality or within 10 miles of the 
Post Office of an unincorporated community where inter- 
change is permissible under existing authorities of the 
interlining carriers involved subject to the ‘‘General 
Conditions’’ outlined below. 

**Service at military installations’’—If entrance to a 
military installation can be made through a gate within 
the scope of authority held by a motor carrier pursuant 
to a certificate or permit issued by this Commission 
or under decisions of the Commission relating to certifi- 
cates and permits and thereafter such entrance should be 
closed or for some other reason beyond the carrier’s 
control it is unable to use that entrance it may use other 
gates to continue serving the installation, provided, 
however, that the carrier shall not travel more than 
20 highway miles over public highways outside the 
scope of its certificate or permit or the territory it is 
permitted to serve under decisions of the Commission 
relating to certificates and permits subject to the 
‘*General Conditions’’ outlined herein below. 


(c) General Conditions.—Motor carriers holding authority from 
this Commission to operate over regular routes may deviate from their 
authorized routes in the manner and for the purposes indicated above, 
without obtaining prior authority therefor, subject in all instances to 
the following conditions: 


(1) 


The carrier shall give notice to the Commission, by 
letter, setting forth a complete description, by highway 
numbers, of the carrier’s authorized route between the 
point where it proposes to leave the authorized high- 
way and the point where it proposes to return to such 
highway; and also a complete description, by highway 
numbers, of the proposed deviation route between the 
point where it proposes to leave its authorized highway 
and the point where it will return to such highway. 

The letter must be accompanied by a map on which 
shall be clearly shown in one color the authorized route 
and in a different color the deviation route involved, 





JUNE, 1954 921 





reflecting also in each instance the official highway 
numbers. 

The letter shall contain a statement to the effect that the 
carrier filing the notice will continue to furnish reason- 
able and adequate service at all points it is now 
authorized to serve, that it will not serve new points or 
points it is not now authorized to serve, and that such 
deviation from its authorized route will not enable the 
carrier to engage in transportation between any points 
where because of the circuity of its present route, or 
otherwise, such operation is not now practicable. 

The letter shall also contain a statement indicating that 
a copy of such notice, accompanied by a map as indi- 
eated above, has been served by mail or in person on 
the following, listing by names and addresses in each 
instance : 

All carriers which, after diligent inquiries, have been 
found to be competitive with the carrier’s proposed 
operation over the deviation route. 

The State Board or official which has jurisdiction over 
motor carrier regulations in each State in or through 
which the proposed operations over the deviation route 
will be conducted. 

The District Director of the Interstate Commerce 
Commission of each District in or through which the 
proposed operations over the deviation route will be 
conducted. 

The right to operate in the manner indicated herein- 
above shall continue only so long as the carrier is per- 
forming service authorized under the Interstate Com- 
merce Act, and only so long as the conditions set forth 
herein are observed. 

Such further terms, conditions, and limitations as the 
Commission, in the future, may find it necessary to 
impose or attach to the exercise of the privileges herein 
authorized. 


(d) Protests—Any party in interest may file a protest within 
30 days from the date a carrier gives notice of intent to deviate from 
its authorized route in the manner indicated above. Such protest may 
be in the form of a letter, should contain facts and information to 
support protestant’s opinion that the carrier filing such notice cannot 
meet the terms of the above-specified conditions, and should reflect that 
a copy of the protest has been furnished to the carrier filing the notice. 
If such a protest is filed the Commission will give due consideration 
to all facts of record in the particular case, including the notice and 
protest, and will make a determination in accordance with those facts. 

(e) When applications required.—These rules are not applicable 
to connecting routes. A carrier desiring to use a connecting route must 
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obtain appropriate authority therefor from the Commission before so 
operating. 

(f) Irregular-route operations——Motor carriers authorized to 
operate over irregular routes require no specific authority from this 
Commission to use any highway, bridge, tunnel, or ferry in performing 
their authorized services. 

The Commission may forbid deviation in accordance with this 
order whenever in its opinion such deviation is otherwise unreasonable 
or undesirable. 

2. Orders to be superseded.—If the foregoing proposed rules and 
regulations are adopted the adoption order will supersede the orders 
listed below: 

(a) Order March 22, 1945.—Rules and regulations governing 
deviation from routes by regular route common carriers of passengers 
or property by motor vehicles. 

(b) Order October 5, 1951.—Use of Pennsylvania Turnpike (Toll 
Highway) by common and contract motor carriers subject to the 
Interstate Commerce Act. 

(ec) Order June 12, 1951.—Use of Delaware Memorial Bridge by 
common and contract motor carriers subject to the Interstate Commerce 
Act. 

(d) Order July 10, 1951.—Use of Chesapeake Bay Bridge by 
common and contract motor carriers subject to the Interstate Commerce 
Act. 

(e) Order August 25, 1952.—Use of New Hampshire Turnpike 
(Toll Highway) by common and contract motor carriers subject to the 
Interstate Commerce Act. 

(f) Order September 16, 1952.—Use of New Jersey Turnpike 
(Toll Highway) by common and contract motor carriers of Property 
subject to the Interstate Commerce Act. 

(g) Order January 7, 1953.—Use of Turner Turnpike (an 
Oklahoma Toll Highway) by common and contract motor carriers 
subject to the Interstate Commerce Act. 

(h) Order September 26, 1952.—Deviation from authorized 
regular routes in the transportation of U. S. Mail by common and 
contract motor carriers of property subject to the Interstate Commerce 
Act. 

(i) Order October 19, 1953.—Rules and regulations governing 
deviation from authorized regular routes in the transportation of ex- 
plosives and other dangerous articles by motor carriers subject to the 
Interstate Commerce Act. 

(j) Order November 3, 1953.—Rules and regulations governing 
service at military installations by motor carriers subject to the Inter- 
state Commerce Act. 


3. Representations by interested parties—No oral hearing is 
contemplated in this matter, but anyone wishing to make representations 
in favor of or against the proposed rules and regulations may do so 
through the submission of written data, views, or arguments. The 
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original and five copies of such submission shall be filed with the 
Commission on or before July 16, 1954. 

Notice of this order shall be given to the general public by de- 
positing a copy in the Office of the Secretary of the Commission for 
public inspection and by filing a copy with the Director, Division of 
the Federal Register. 

[49 Stat. 546, as amended; 49 U. S. C. 304, Interprets or applies 
49 Stat. 552, as amended; 553, as amended; 49 U. S. C. 308, 309] 

By the Commission, Division 5, May 26, 1954. 





REVISION OF TRANFER RULES AND REGULATIONS 


WRITE-OFF OR AMORTIZATION OF AMOUNTS ASSIGNED 
TO INTANGIBLE PROPERTY 


(49 CFR—Part 179) 
Notice of Proposed Rule Making 


Pursuant to Section 4(a) of the Administraive Procedure Act 
(60 Stat. 237, 5 U. S C. 1003), notice is hereby given of the proposed 
revision of the transfer rules and regulations (49 CFR Sees. 179.1-179.5, 
inelusive 1952 Supp ) to provide for the write-off or amortization from 
earnings of any amount assignable to the ‘‘Other Intangible Property’’ 
account of the purchaser, if the Commission considers and determines 
that such write-off or amortization is necessary in the public interest. 
It is proposed to revise Section 179.2 by the addition of a new paragraph 
thereunder to read as follows: 


See. 179.2(c) (3). As a condition to approval of an application for 
transfer under these rules, the purchaser shall be required to 
write-off or amortize monthly from earnings any amount assignable 
to its Other Intangible Property account as a result of the proposed 
transaction, if the Commission considers and determines that such 
write-off or amortization is necessary in the public interest. 


No oral hearing is contemplated, but anyone wishing to make 
representations in favor of or against the proposed rule may do so 
through the submission of written data, views, or argument. The 
original and five copies of any such data, views, or arguments shall be 
filed with the Commission on or before July 23, 1954. 

Notice of this proposal shall be given to the general public by 
depositing a copy thereof in the Office of the Secretary of the Commission 
for public inspection and by filing a copy with the Director, Division 
of the Federal Register. 

By the Commission, Division 5, May 27, 1954. 





ICC AUTHORIZES COMMODITY RATES FOR HOUSEHOLD GOODS 
CARRIERS BASED ON RELEASED VALUES 


The Interstate Commerce Commission on May 27 announced it has 
authorized publication of commodity rates for transportation of house- 





924 I. C. C. PRACTITIONERS’ JOURNAL 





hold goods and charges for storage and other services, when the shipper 
releases the value and thus limits the carrier’s liability on the property. 

In effect, the order permits household goods carriers, in cases 
where the shipper signs a release on the value of his property, to 
assess somewhat lower charges than would apply if the carrier were 
responsible for the full value of the property. 

The released rates order, No. MC-362, was issued by Commissioner 
J. Haden Alldredge. It specifies that household goods carriers may 
charge the base transportation rate when the shipper releases the value 
of the property to an amount not exceeding 30 cents per pound for 
each article, and may charge the base storage rate for the first 60-day 
period of storage. 

Thereafter, a value charge of ten cents per $100 may be added to 
the base storage rate for each 30-day period, with the value to be based 
on the weight of the shipment at 30 cents per pound, and on a minimum 
of 1,000 pounds. 

When the shipper releases the value to a lump sum for the entire 
shipment, the carriers may assess the base transportation rate plus 
a valuation charge of 50 cents for each $100 of the declared value of 
the entire shipment, the order stated, adding: 

*‘Tf the released value on the entire shipment is less than the 
actual cash value of the shipment, the carrier’s liability shall be limited 
to (1) that proportion of the actual loss or damage represented by the 
percentage that the released value bears to the actual cash value of 
the shipment, or (2) the amount of actual loss or damage not exceeding 
thirty cents per pound of the gross weight of each shipping package or 
loose article not enclosed in a shipping package, whichever is greater. 

‘Only one of the alternative methods shall be used to determine 
the total liability.’’ 

The carriers also may charge the base storage rate for the first 
60-day period of storage, the order stated, and thereafter the base 
storage rate plus a value charge of ten cents per $100 for each 30 
days. 

The Commission declared the carriers may make changes in the 
rates or charges which they establish under the order, but they may not 
decrease the released values or increase the specified value charges 
without ICC authority. 

It also directed that the bill of lading and order for services on 
a shipment under released rates must carry a statement in bold-face 
type reading substantially: ‘‘Unless a different value is declared, the 
shipper hereby releases the value to 30 cents per pound for each article.’’ 

Tariffs established under the order, it added, must show this 
notation: ‘‘Rates or charges herein based on released value have been 
authorized by the Interstate Commerce Commission in Released Rates 
Order No. MC-362 of May 24, 1954, subject to complaint or suspension. ’’ 

The Commission specifically noted that its order does not constitute 
authority for the establishment of released rates or charges on any type 
of traffic or over the line of any carrier other than as specified in the 
order. 
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ICC APPOINTS CHARLES W. TAYLOR ACTING DIRECTOR 
OF NEW BUREAU OF SAFETY AND SERVICE 


On June 1 the Interstate Commerce Commission announced the ap- 
pointment of Charles W. Taylor, director of the Bureau of Service, to be 
acting director of the new Bureau of Safety and Service, effective June 
ist. 

The new Bureau was established through the consolidation of three 
bureaus—Safety, Locomotive Inspection, and Service. The consolidation, 
also effective June 1, involved four other appointments. They were: 

S. N. Mills, director of the Bureau of Safety, to be assistant director 
of the new Bureau in charge of the Section of Railroad Safety. Mr. 
Mills also was designated to serve as acting director of the Bureau during 
any absence of Mr. Taylor. 

Charles H. Grossman, director of the Bureau of Locomotive In- 
spection, to be assistant director of the new bureau in charge of the Sec- 
tion of Locomotive Inspection, and also to serve as Director of Locomo- 
tive Inspection under the Locomotive Inspection Act. 

Charles L. Harrison, assistant director of the Bureau of Service, 
to be assistant director of the new bureau in charge of the Section of 
Car Service. 

V. E. Haninger, chief of the Section of Explosives, Bureau of Serv- 
ice, to be chief of the Explosives Branch, Section of Railroad Safety. 

No other personnel changes are involved in the new bureau, which 


is part of the streamlining process begun last year by the Commission 
in line with recommendations in a Senate-directed study of ICC func- 
tions. 





IN THE MATTER OF FREIGHT COMMODITY STATISTICS TO BE COMPILED 
AND REPORTED BY CLASS | COMMON AND CONTRACT MOTOR 
CARRIERS OF PROPERTY 


(49 C. F. R. 206) 


The Interstate Commerce Commission on June 8 issued a notice 
in the matter of regulations relating to the reporting by Class I common 
and contract motor carriers of certain commodity statistics as approved 
by the Commission and published with its notice of July 31, 1952, and 
the notice of January 5, 1953, that such statistics would not be required 
for 1953 but that the matter of what will be required hereafter will be 
given further consideration, and 

The Association of American Railroads having on May 20, 1954, 
petitioned us to make effective without further delay the foregoing regu- 
lations but opposing our proposal to withhold from public inspection 
returns filed pursuant to the proposed regulations and asking that the 
matter be set down for oral argument unless we grant the prayer of the 
Association : 

Notice is hereby given that any interested person may, on or before 
June 21, 1954, file written arguments or representations which will have 
consideration along with the aforesaid petition. The original and five 
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copies of such arguments or representations shall be filed with the 
Commission. 


By the Commission, Division 1. 





I. C. C. REORGANIZES FOUR BUREAUS INTO TWO: 
Bureau of Inquiry and Compliance 
Bureau of Rates, Tariffs and Informal Cases 
Establishes Office of General Counsel 


The Interstate Commerce Commission announced on June 10 the 
realignment of the functions of four bureaus into two new bureaus and 
the establishment of a new Office of the General Counsel. 

The four bureaus involved in the new consolidation to go into effect 
July 1, 1954, are the Bureaus of Law, Inquiry, Traffic and Informal 
Cases, all of which will cease to exist under those names. 

In addition to the Office of the General Counsel, which will be the 
legal arm of the Commission, two new bureaus were established to assume 
all other functions of the four bureaus, except for the Section of Library 
Services and the Section of Indices, both of which are to be transferred 
from the Bureau of Law to the Office of the Secretary. 

The two new bureaus are Inquiry and Compliance, and Rates, Tariffs 
and Informal Cases. 

The new Bureau of Inquiry and Compliance will include an Office 
of the Director, a Section of Rail, Water and Forwarder Enforcement 
and a Section of Motor Carrier Enforcement. 

Removal of the Section of Law and Enforcement, the Library and 
the Section of Indices from the present Bureau of Law, which will be- 
come the Office of the General Counsel, will relieve the general counsel 
of administrative responsibility over these units and permit him to devote 
full time to the legal work of the Commission. 

Activities of the Section of Law and Enforcement will be absorbed 
by the new Bureau of Inquiry and Compliance, and its two new sections. 
The Section of Library Services will be transferred as a unit to the 
Office of the Secretary, while the Section of Indices will be combined with 
the Annotations Unit, already a part of the Office of the Secretary. 

In consolidating the Bureau of Informal Cases with the Bureau of 
Traffic and redesignating the latter as the Bureau of Rates, Tariffs and 
Informal Cases, the Commission will bring together under a single di- 
rector related activities handled by the two bureaus. 

The Bureau of Informal Cases will become the Section of Informal 
Cases within the new bureau. 

The newest in the Commission’s series of reorganization moves will 
reduce the total number of bureaus to nine, compared with 15 less than 
a year ago. 
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ICC WILL APPEAL TO SUPREME COURT ON ITS RIGHT TO GRANT 
EXTENSIONS OF TEMPORARY AUTHORITIES 


The Interstate Commerce Commission on June 11 announced it 
will appeal to the U. S. Supreme Ceurt from a decision by the Federal 
District Court for the District of Massachusetts holding the ICC cannot 
extend a grant of temporary operating authority beyond 180 days. 

The case is Civil Action No. 54-187-M, Stone’s Express, Inc. v. 
United States of America and the Interstate Commerce Commission et al. 

The three-judge court, sitting in Boston, ruled the Commission had 
no authority to extend beyond 180 days its grant of temporary authority 
under which St. Johnsbury Trucking Company leased the operating 
rights of Hinsch Transportation Co., Inc., in MC-F-5080. 





I. C. C. Proposes New Rules on Participation by 
Carrier Associations in Proceedings 


The Interstate Commerce Commission on May 20, 1954, issued a 
notice of proposed rule-making under which it would establish rules gov- 
erning the extent to which carrier “associations may participate in ICC 
proceedings. 

The notice in Ex Parte No. 194 proposes to establish rules supple- 
menting the Commission’s General Rules of Practice governing partici- 
pation of associations of carriers and freight forwarders in ICC proceed- 
ings, under Sections 17(3), 204(a)(6), 205(e), 304(a) and 403(a) of 
the Interstate Commerce Act. The proposed rules follow: 

‘*(a) Participation in general investigations and other proceedings. 
Associations of carriers and freight forwarders may appear in general 
investigations and other proceedings to aid the Commission in developing 
records in such proceedings, and to advance or protect the interests of 
members of the Association as a whole, subject to the limitations con- 
tained in other provisions of this rule. 

‘*(b) Participation as complainants or protestants. Complaints or 
protests by associations of carriers and freight forwarders against exist- 
ing or new rates, charges, fares, rules, regulations, practices, or applica- 
tions for operating rights will not be entertained.’’ 

The Commission announced that it contemplates no oral hearing on 
the proposed rules, but that any one desiring to make representations 
for or against the proposed rules may submit written data, views, or 
argumenis by July 15, 1954. 

‘Questions have arisen,’’ the Commission announced, ‘‘ with respect 
to the participation of associations of carriers and freight forwarders in 
proceedings before the Commission. The right of an association to file 
a complaint against the rates maintained by members of the association 
and non-members of the association has been questioned. 

‘* Allegations have been made that associations are improperly en- 
gaged in the practice of law before the Commission and applicants for 
operating rights opposed by associations contend that they are entitled 
to know, when their application is protested by an association, which 
members of the association would be adversely affected by a grant of the 
application. In view of these and other questions, it has been decided 
to institute this rule-making proceeding.’’ 





EX PARTE NO. 194 


Participation by Associations of Carriers and Freight Forwarders 
in Proceedings before the Commission 


Notice of Proposed Rule Making 


Pursuant to Section 4(a) of the Administrative Procedure Act, 
notice is hereby given of the proposed establishment under Sections 
17(3), 204(a) (6), 205(e), 304(a), and 403(a) of the Interstate Com- 
merce Act (U. S. Code, Title 49, Sections 17(3), 304(a) (6), 305(e), 


—928— 
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904(a), and 1003 (a) ) of the following rules, supplementing the Commis- 
sion’s General Rules of Practice governing participation by associations 
of carriers and freight forwarders in proceedings before this Commission. 

Questions have arisen with respect to the participation of associa- 
tions of carriers and freight forwarders in proceedings before the Com- 
mission. The right of an association to file a complaint against the rates 
maintained by members of the association and non-members of the asso- 
ciation has been questioned. Allegations have been made that associa- 
tions are improperly engaged in the practice of law before the Commis- 
sion and applicants for operating rights opposed by associations contend 
that they are entitled to know, when their application is protested by an 
association, which members of the association would be adversely affected 
by a grant of the application. In view of these and other questions, 
it has been decided to institute this rulemaking proceeding. 

No oral hearing on the proposed rules is contemplated. Anyone 
desiring to make representations in favor of or in opposition to any of 
the proposed rules may do so by submitting written data, views, or 
arguments. Such submissions should be filed in triplicate with the 
Commission on or before July 15, 1954. 

Representations may be directed to the following proposed rules: 


Associations of Carriers and Freight Forwarders. 


(a) Participation in general investigations and other proceedings. 
Associations of carriers and freight forwarders may appear in general 
investigations and other proceedings to aid the Commission in developing 
records in such proceedings, and to advance or protect the interests of 
members of the Association as a whole, subject to the limitations con- 
tained in other provisions of this rule. 

(b) Participation as complainants or protestants. Complaints or 
protests by associations of carriers and freight forwarders against exist- 
ing or new rates, charges, fares, rules, regulations, practices, or appli- 
cations for operating rights will not be entertained. 

Notice to the general public shall be given by depositing a copy of 
this notice in the Office of the Secretary of the Commission for public 


inspection and by filing a copy with the Director, Division of the Federal 
Register. 


By the Commission. 


GrorceE W. Lairp, 
May 17, 1954. Secretary. 





INTERSTATE COMMERCE COMMISSION FEES FOR COPYING, CERTIFICATION 
AND SERVICES IN CONNECTION THEREWITH 


Pursuant to the provisions of Title V of the Independent Offices 
Appropriation Act, 1952, (5 U. S. C. Section 140), as implemented by 
Bureau of the Budget Circular No. A-28 dated January 23, 1954, ad- 
dressed to Heads of Executive Departments and Establishments, the 
Interstate Commerce Commission has revised its schedule of fees for 
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copying, certification and services in connection therewith, effective June 
15, 1954. 

Certifications and copies of such tariffs, reports and other public 
records and documents on file with the Interstate Commerce Commission, 
as may be practicable to furnish, will be made on the following basis: 


1. Certificate of the Secretary 50 cents. 

2. Services involved in examination of tariffs or schedules for prepa- 
ration of photostat copies or certified copies of tariffs or schedules 
or extracts therefrom, at the rate of $3.00 per hour. 

Services involved in checking records to be certified to determine 
authenticity, the clerical work, etc., incidental thereto, at the rate 
of $2.00 per hour. 

Photostat copies of tariffs, reports and other documents at the rate 
of 50 cents per exposure. Copy of one or more pages may be made 
with one exposure, depending on size of page. 

Minimum charge of $1.00 will be made for service and/or photostats. 
Payment must be made in cash or by postal money order or check 
payable to the order of the Treasurer of the United States and sent 
to the Secretary of the Interstate Commerce Commission, Washing- 
ton 25, D. C. Remittance should not be drawn to the order of the 
Interstate Commerce Commission or its Secretary. 

Copies of transcript of testimony and transcript of argument, or 
extracts therefrom, in proceedings before the Commission, may be 
purchased from the Columbia Reporting Company, 939 D Street, 
N. W., Washington, D. C., the Official Reporter of the Commission 
for the current fiscal year. Under the contract, transcripts will be 
furnished to the public at the rate of 35 cents per page of approxi- 
mately 200 words. Application for copies and payment therefor 
should be made direct to the Official Reporter. 


By the Commission, May 10, 1954. 


GrorGE W. Larrp, 
Secretary 





BILLS INTRODUCED IN CONGRESS 
Civil Aeronautics Act Amendment 


On May 6th Senator Bricker of Ohio introduced S. 3409 which 
was referred to the Committee on Interstate and Foreign Commerce. 
Amends the Civil Aeronautics Act of 1938 to permit reduced rates for 
certain transportation furnished the Department of Defense and estab- 
lish finality of contracts with respect to such rates. 





Highway Finance Corporation 


On May 10, Congressman Steed (D. Okla.) introduced H. J. Res. 
522, which was referred to the House Committee on Banking and 
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Currency. Authorizes the President to create a Highway Finance Cor- 
poration which, among other things, will have power to aid States and 
subdivisions thereof in financing highway, bridge and tunnel construc- 
tion as well as purchase the bonds or other obligations of any State or 
political subdivision thereof issued to finance construction or recon- 
struction of such facilities. 





Interstate Commerce Act Amendment 


On April 27 Congressman Gamble (N. Y.) introduced H. R. 8903. 
The bill was referred to the House Committee on Interstate and Foreign 
Commerce. Amends Section 13 of the Interstate Commerce Act to 
preserve the jurisdiction of State regulatory commissions over local 
passenger fares. 





Administrative Procedure Act Amendments 


On May 6th Congressman Hyde (Md.) introduced H. R. 9035 
which was referred to the Commmittee on the Judiciary. Amends 
Section 11 of the Administrative Procedure Act in several respects 
including a provision to authorize the President to appoint by and 
with the advice and consent of the Senate such number of qualified 
administrative judges as may be required under Sections 7 and 8 of 
the Act. 





Anti-Discrimination in Interstate Transportation 


On May 17th Congressman Springer (Ill.) introduced H. R. 9175 
which was referred to the House Committee on Interstate and Foreign 
Commerce. Provides that all persons traveling within the jurisdiction 
of the United States shall be entitled to the full and equal enjoyment 
of accommodations, advantages and privileges of any public conveyance 
operated by a common carrier engaged in interstate or foreign commerce 
without discrimination or segregation based on race, color, religion or 
national origin. ‘The bill further provides for fines in event of violation 
of its provisions. (Similar to eight other bills previously introduced.) 





Rail Transportation 


By Joun F. Donewan, Editor 


FORMAL MATTERS 
Long Island Commutation Fares 


The I. C. C. has announced it will withhold its ruling on a request 
for a 25 percent increase in commutation fares on the Long Island 
Rail Road—Docket 31120—Pennsylvania Railroad Company v. Long 
Island Rail Road Co. (Wm. Wyer, Trustee) so as to permit the Public 
Service Commission of New York to proceed with its own passenger 
fare investigations. This action by the Commission was, however, 
predicated on the condition that unless the State Commission ‘‘con- 
cludes its proceedings satisfactorily within a reasonable time (not less, 
however, than 60 days) complainant may come back to us for the 
relief it has requested here.’’ 

In one section of its report the Commission expressed one view 
for its action and stated ‘‘To take this road out of bankruptcy and 
place it on its feet as a self-supporting agency will require the com- 
plementary efforts of Federal and State authorities.’’ 





Eastern Carriers—Freight Rates 


The Eastern railroads have asked the Interstate Commerce Com- 
mission to give them a higher share of revenue on freight shipments 
between the East and the Mountain Pacific states. The Eastern lines 
asked the Commission to investigate their complaint and set a new 
formula for dividing the revenues on the freight shipments. They 
said the present formula for dividing the revenues between the Eastern 
lines and those serving the Mountain Pacific territory was set many 
years ago under conditions ‘‘greatly different’’ from those today. 
The complaint said Eastern railroads’ operating costs now are higher 
and their financial needs greater than those of the Mountain Pacific lines. 





Interchange ACL and SAL 


The I. C. C. in Docket 30882—Atlantic Coast Line Railroad Com- 
pany v. Seaboard Air Line Railroad Company, issued an order requiring 
the Seaboard on or before August 15, 1954 to maintain provisions for 
the interchange at Jacksonville, Fla. of all traffic now interchanged at 
Thalmann, Ga., between points in Florida on the Seaboard’s line south of 
Jacksonville, Fla., on the one hand and points on the lines of the ACL 
from Waycross, Ga. to Atlanta, Ga. and Birmingham, Ala. and points 
on other lines north and west of Atlanta and Birmingham on the 
other, at the joint rates and divisions presently in effect via Thal- 
mann, Ga. On the same day the Commission denied petitions for 
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reconsideration filed on behalf of the Seaboard and the Macon, Dublin 
& Savannah Railroad Company . 





Ogden Gateway Case 


The I. C. C. in Docket 30297—Denver & Rio Grande Western 
Railroad Company v. Union Pacific Railroad Company et al., acting 
on the request of United States District Judge John W. Delehant, 
District of Nebraska, has granted a further extension until October 1, 
1954 to afford time for the Court to consider and pass upon the validity 
of the Commission’s order of June 24. 





New Haven Commuter Fares 


The I. C. C. in Docket 31438—Increased Commutation Fares, New 
Haven Railroad, granted the petitioner leave to withdraw its petition 
filed December 30, 1953, by which the New Haven sought authority to 
increase its interstate and intrastate commutation fares applicable to 
the State of New York. 





Hell Gate Bridge Route Fare Reduction 


The I. C. C. has released the proposed report of Examiner Charles 
E. Morgan in Docket 30953—Passenger Fares, Hell Gate Bridge Route, 
New York, N. Y., in which the Examiner recommended that the one- 
way fare applicable to said route be reduced to 60 cents from the existing 
90 cents level. 





East Broad Top R. R. & Coal Co.—Motor Carrier Operations 


The I. C. C. has released the proposed report of Simon J. Nash in 
Docket MC-114369 (Sub-No. 1) by which it was recommended that the 
carrier which performs certain rail service in the State of Pennsylvania 
be authorized to perform a motor carrier service in the transportation 
of general commodities between Mount Union and Neelyton, Pa. Said 
motor carrier service to be restricted to service auxiliary and supple- 
mental to the carrier’s rail operations. 





FINANCE MATTERS 
Missouri Pacific Reorganization 


Guy A. Thompson, Trustee for the Missouri Pacific Railroad has 
filed with the Interstate Commerce Commission a compromise plan for 
reorganization agreed to by the bulk of that railroad’s security holders. 
In part, the new proposal boosts the railroad’s capitalization to approxi- 
mately $813,000,000, some $3 million more than proposed by I. C. C. 
Examiners in a report issued in February 1954. The plan would also 
give present common stockholders of the road a stake in the reorganized 
company through the receipt of one share of new Class B common stock 
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for each 20 or 10 shares of present common stock depending on the 
valuation the Commission establishes for the new common stock. The 
compromise plan also provides that the new Class A common stock would 
go to the present preferred stockholders. 





Georgia R. R. & Banking Co. Control 


The Interstate Commerce Commission has released the proposed 
report of Examiner Paul C. Albus in F. D. 18309—Georgia Railroad 
& Banking Company Control, in which the Examiner recommended that 
Division 4, (1) overrule a motion to dismiss the application for want 
of jurisdiction and (2) find that acquisition by the First Railroad & 
Banking Company of Georgia of direct control of the Georgia Railroad 
& Banking Company, and indirect control of the Atlanta & West Point 
Rail Road Company and the Western Railway of Alabama through the 
ownership of at least 95% of the capital stock of the GR&B Co. not 
shown to be consistent with the public interest. 





South Western R. R. Co. Operation 


Division 4 of the I. C. C. has issued its report and order in F. D. 
18465, authorizing the Central of Georgia Railway Company to operate 
under contract all the properties of the South Western Railroad Com- 


pany. The I. C. C. report states that the Central of Georgia owns 
approximately 96.10 percent of the outstanding stock of the South 
Western. The operating agreement will continue in effect for one year 
from December 31, 1953. 





Pennsylvania Railroad Abandonment 


Division 4 of the I. C. C. has issued a certificate in F. D. 18418 
permitting the Pennsylvania Railroad to abandon a line of railroad by 
car float between Jersey City, N. J. and Brooklyn, N. Y., including the 
road’s North 4th Street Station and facilities at Brooklyn. The latter- 
described property covers facilities adjoining property and facilities 
operated by the Brooklyn Eastern District Terminal which performs 
a car float service between Brooklyn and the rail heads of several rail- 
roads including the Pennsylvania’s located in Jersey City, N. J. 





Everett Railroad Co. Stock 


Division 4 of the I. C. C. has issued its report and order in F. D. 
18454 granting the Everett Railroad Company authority to issue 
common stock in the amount of $50,000, consisting of 2,000 shares at 
the par value of $25.00 each, to be sold at par and the proceeds to be 
used to acquire certain railroad properties owned by the Huntingdon 
and Broad Top Mountain Railroad and Coal Company operated by 
Glenn A. Troutman, successor trustee. 
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1. C. C. PROCEDURE 
I. C. C. Rules Change 


Division 4 of the I. C. C. has published a notice in Ex Parte 54, 
modifying its regulations to govern bids subject to Section 10 of the 
Clayton Anti-Trust Act for securities, supplies or other articles of 
commerce. Section 8.3 as revised will now read: 

*‘Consideration for acceptance of bids; rejection; readvertsing for 
new bids. After receiving and opening bids as aforesaid, the carrier 
receiving the same shall within 48 hours in cases where the sale or 
purchase of securities is the undertaking, and within 21 days where bids 
are for supplies, equipment, other articles of commerce and for con- 
struction or maintenance work, accept the most favorable bid considering 
(a) the lowest price or prices for the supplies, equipment, and other 
articles of commerce, and for the construction or maintenance work, 
described in the advertisement, and the highest price or prices offered for 
any securities or property, so described, for sale by the carrier, and 
(b) the ability and reliability of the bidder, financial and otherwise, 
to deliver the property or to perform the work or transaction, or to 
pay for the securities, described in the advertisement, giving due 
consideration to any bond or security tendered by the bidder.’’ 





STATISTICS 
Rail Revenues and Expenses 


The I. C. C.’s Bureau of Transport Economies and Statistics has 
released the following statistics relating to revenues and expenses per 
million gross ton-miles for Class I roads: 


Index 1940 - 100 
Year 1 2 Revenues Expenses 
1940 $3,635 $2,614 100 100 
1941 3,783 2,593 104 99 
1942 4,249 2,619 117 100 
1943 4,669 2,917 128 112 
1944 4,753 3,164 131 121 
1945 4,772 3,780 131 145 
1946 4,587 3,823 126 146 
1947 4,992 3,907 137 149 
1948 5,684 4,391 156 168 
1949 5,770 4,635 159 177 
1950 5,965 4,445 164 170 
1951 6,183 4,785 170 183 
1952 6,481 4,932 178 189 
1953 6,576 5,017 181 192 


1—Operating Revenues 
2—Operating Expenses 





I. C. C. PRACTITIONERS’ JOURNAL 





Railroad Revenue 1954 


Based on the returns of 130 Class I railroads for the First Quarter 
of 1954, net income was estimated at $88 million compared with a net 
income of $185 million for the first quarter of 1953. 

Total operating revenues for the first quarter of 1954 amounted to 
$2,274,693,935 compared with $2,595,625,218 for the first three months 
of 1953, representing a decrease of 12.4 percent. Operating expenses, 
however, decreased 6.9 percent, the respective amounts being: 1954, 
$1,843,732,954; 1953, $1,979,735,431. 





Average Freight Car Load—1953 


The average load per car for all carload traffic originated in 1953 
was 41.8 tons, the same as in the year 1952. The average carrying 
capacity of freight cars owned by Class I railroads as a whole increased 
from 53.25 tons at the end of 1952 to 53.58 tons at the end of 1953. 





PERSONNEL MATTERS 
Senate Interstate & Foreign Commerce Committee Membership 


Mrs. Eva Bowring, recently confirmed Republican Senator from 
Nebraska, has succeeded to the committee assignments held by the late 
Senator Griswold, including membership on the following Senate 
Committees: Interstate ard Foreign Commerce, Post Office and Civil 
Service, and Labor. 





MISCELLANEOUS 
Service Order Extension 


The I. C. C. has announced the extension for one year from May 
25, 1954 of Revised S. O. No. 562—Rerouting of Traffic—Appointment 
of Agent. This Order authorizes C. W. Taylor, Director, I. C. C. 
Bureau of Service, to act as Agent to divert and reroute traffic to and 
from any point when in his opinion a railroad is unable to move traffic 
over its lines. 





Piggy Backs 


The Board of Governors of the Regular Common Carrier Con- 
ference (highway) voted recently to oppose expansion of trailer-on- 
flat-car or water trailer transportation until the I. C. C. acts on the 
question now being considered by the Commission. 
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Motor Transportation 
By Harry E. Boot, Editor 


Attorney, American Trucking Associations, Inc 
I. C. C. Authorizes Expanded Commercial Zone for Baltimore 


A petition filed by the Glenn L. Martin Aircraft Manufacturer has 
resulted in Division Five of the I. C. C. expanding the area ‘‘adjacent 
to and commercially a part’’ of the Baltimore Commercial Zone so as to 
include the Martin Company’s Plant No. 2. Motor carriers and other 
business interests supported the petition of Martin for re-definition of 
the zone and it is the first change in the Baltimore Zone limits since 
March, 1948. 

Division Five found that Martin uses services of motor carriers and 
that Plant No. 1 is within the previously defined commercial area, but 
Plant No. 2 was wholly or partially outside the limits. It was further 
found that Plant Number 1 primarily engages in manufacturing while 
Plant 2 is used for loading and storage facilities. Enlargement of the 
exempt area was unopposed and Division Five found that the zone ex- 
pansion was amply justified. 





Movers Conference Files Complaint Against Automobile Transporter 
Temporary Authority 


The Movers Conference of America has filed a complaint with the 
Interstate Commerce Commission protesting the granting of temporary 
authorities to automobile transporters to haul show car and automotive 
displays and exhibits, and against the method by which the Commission 
has been making such temporary grants. The commodity description of 
**household goods,’’ as set out in Ex Parte MC-C-19, specifies that 
‘household goods’’ includes ‘‘displays and exhibits’’ which by reason of 
‘*ynusual nature or value’’ require specialized handling and equipment 
usually employed in moving household goods. 

At issue is a series of five temporary authorities granted to Auto- 
mobile Shippers, Inc., of Detroit, to transport showear displays and re- 
lated paraphernalia for Chrysler Corporation. The complaint further 
alleges that there was, at time of filing, a sixth application to cover a 
new phase of transportation. 

The Movers’ Conference charges that the applicant in the cases had 
to procure three specially constructed vans to haul the displays since 
automotive truck-away operations regularly performed by the company 
utilized only two-deck transport semi-trailers, and special van type 
vehicles regularly employed by household goods movers are foreign to 
the auto transport field. The complaint lists 850 van shipments handled 
by the movers between January, 1953 and February, 1954, where half 
were for Chrysler. The Conference further complains that they never 
received notice of the temporary authority applications and that failure 
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to receive prompt notice of dispositions of proceedings together with the 
fact that grants were for a short duration, handicapped efforts to obtain 
relief from the Commission. 

In general, the complaint alleges that the various proceedings deal- 
ing with the temporary authority applications have violated the Inter- 
state Commerce Act and resulted in the denial of opportunity for full 
hearing. The I. C. C. has been asked to enter into an investigation of 
the matters, that a desist order be issued against all parties found at 
fault and a study be given to prevent future grants of ‘‘temporary’’ and 
‘*special article’’ authority without appropriate procedural safeguards. 





U. S. Court of Appeals holds that Dressed and Eviscerated Poultry is 
Exempt under Section 203 (b) of the Interstate Commerce Act 


The United States Court of Appeals for the Eighth Circuit recently 
held that dressed and eviscerated poultry is an exempt agricultural com- 
modity under Section 203(b) of the Interstate Commerce Act. This 
action affirms the decision of the U. S. District Court for the Northern 
District of Iowa which had held in substance that processed agricultural 
commodities not rising to the state of manufactured commodities must 
be considered unprocessed. 

The case, listed as I. C. C. v. Allen E. Kroblin, Inc., found the 
I. C. C. being supported in its contention by a large number of certi- 
ficated truck lines represented by the Minnesota Motor Carriers Con- 
ference, Inc. and the Midwest Eastern Seaboard Motor Carrier Con- 
ference. The Commission and the carriers denied that shipments of 
New York dressed or eviscerated poultry came under the agricultural 
exemption. The Court however, rejected the contention of the Commis- 
sion that poultry must be considered a manufactured product during 
the dressing and eviscerating process. The Court held: 


‘*The construction placed by the (I. C. C.) upon the * * * Act 
is entitled to great weight and is not lightly to be interfered with 
by the Courts. In construing statutes, weight to be given by courts 
to administrative interpretation thereof is based in part upon theory 
that a particular agency has expertness in a particular field in which 
it has been entrusted with responsibility by Congress. New York 
dressed poultry or eviscerated poultry did not constitute ‘manu- 
factured products’ within the intent and meaning of Section 203 
(b) (6). It is a feeling of the court that an opposite holding would 
in reality constitute an attempt to accomplish by means of judicial 
construction that which Congress has steadfastly refused to allow 
to be accomplished by legislation.’’ 





New Toll Collections and Audit Systems to be used by Turnpikes 


The Pennsylvania turnpike and Ohio turnpike will institute a new 
toll collection and audit system which has been developed by the Inter- 
national Business Machines Corporation. The system is a combination 
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of photoelectric ‘‘eyes,’’ specially designed weighing treadles, and toll 
recorders which will complete the weighing and counting operations 
while vehicles are in motion. Under the new system the weighing treadle 
built into the traffic lane’s pavement separately weighs each axle, and a 
photoelectric detector counts the number of axles. A fare card is in- 
serted in the toll recorder by the attendant and there is a visual inspec- 
tion of the number of axles on the vehicle. The individual axle weights 
are totaled and the vehicle classification along with other necessary in- 
formation are registered on the fare card. The fare card, indicating the 
amount to be paid for the trip, is then given to the operator who presents 
it at the exit gate and pays the necessary fees. It is understood that 
the Pennsylvania turnpike and Ohio turnpike Commissions have placed 
orders for this new toll collecting and audit system. 





I. C. C. Issues Order Affecting Association Participation in 
Commission Proceedings 


The Interstate Commerce Commission recently issued a notice of a 
proposed rule-making proceeding in which rules may be established gov- 
erning the extent to which carrier associations may participate as parties 
in I. C. C. proceedings. The Commission will consider, in Ex Parte 194, 
supplementing its general rules so as to prohibit complaints or protests 
by associations of carriers and freight forwarders ‘‘against existing or 
new rates, charges, fares, rules, regulations or applications for operating 
rights.’” The Commission’s order does not contemplate hearings, but 
parties wishing to submit written views are advised to do so by July 15. 

The Commission stated, ‘‘Questions have arisen with respect to 
participation by associations of carriers and freight forwarders in pro- 
ceedings before the Commission. Allegations have been made that asso- 
ciations improperly engage in the practice of law before the Commission 
and applicants for operating rights opposed by the association contend 
that they are entitled to know when their application is protested which 
members of the association would be adversely affected by granting the 
application.’’ The Commission’s proposed rules would not affect the 
associations appearing in general investigations. 





West Virginia Motor Carriers Question Legality of West Virginia 
PSC in Granting Trucking Authority to C. & O. Railroad 


The West Virginia motor carriers have asked a three-judge federal 
court to rule on the legality of a Public Service Commission order 
approving the operation of trucks by the C & O Railroad. Also re- 
quested is a grant of temporary injunction to keep the railroad from 
instituting its proposed motor carrier service, much of which would 
operate from Charleston, West Virginia. 

The Public Service Commission originally denied the C & O’s re- 
quest and held that the communities in question had adequate motor 
carrier service and that there had been no showing on the part of the 
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C & O of any insufficiency. The railroads, on appeal to. the State Su- 
preme Court, were able to have the Commission over-ruled. The motor 
carriers are contending that the State Supreme Court’s ruling represents 
discrimination in favor of the railroad and deprives the motor carriers 
of property without due process of law. 





Senate Committee Reports Bill of Recordation 


The Senate Interstate and Foreign Commerce Committee recently 
reported out Senate Bill 3185 which eliminates the need for multiple 
filings of commercial motor vehicle finance liens and related types of 
instruments. The legislation is intended to cure difficulties of estab- 
lishing validity of a lien in any jurisdiction in which it might be applied. 
At the present time it is necessary to record evidence of amounts due 
in every state in which the vehicle may be found if the finance company 
wished to be completely protected. Also under some state laws, it is 
necessary to file a lien in every county in order to insure absolute title 
protection to the creditor. 

The bill approved by the Senate Committee would provide that a 
vehicle finance document, evidencing a lien, when filed in the state in 
which the vehicle purchaser has its main office would be good in any 
state. This would be accomplished by inserting in Part II of the Inter- 
state Commerce Act a new section 213. 





Water Transportation 


By R. J. Mrrretsronn, Editor, 


Attorney, Waterman Steamship Corporation 


Dual Effort Under Way to Alter Status of Federal Hearing Examiners 


As reported in the May 1954 issue of the Practitioners Journal, a 
Special Committee of the President’s Conference on Administrative 
Procedure has commenced public hearings on the subject of the appoint- 
ment and status of federal hearing officers. As announced in the April 
23, 1954 issue of the Federal Register this investigation by a presiden- 
tially appointed board concerns itself primarily with the determination of 
questions revolving around (a) the qualifications and best sources 
of recruiting competent hearing examiners; (b) possible amendment 
to Section 11 of the Administrative Procedure Act and removal from 
the jurisdiction of Civil Service Commission of the administrative 
provisions of Section 11 of said act; (ce) the possible selection and 
appointment of federal hearing officers by the President of the United 
States, and the establishment of a central office or independent agency 
under which all hearing officers would be employed, and (d) the tenure 
of hearing officers, basis and grounds of removal from office, compen- 
sation which they shall receive, and the regulation governing promotion 
of hearing officers, as well as the individual authorities who would 
evaluate the facts on which promotions were based. 

Subsequent to the date the May issue of the Journal went to press. 
there was introduced into the Congress, by Representative Hyde of 
Maryland a bill, H. R. 9035, the provisions of which appear to accomplish 
directly the apparent objectives of the pending investigation by the 
Special Committee of the President’s Conference on Administrative 
Procedure. 

The Hyde bill, in establishing an independent executive office for 
all federal hearing examiners, accomplishes its objective by amending 
the present Section 11 of the Administrative Procedure Act so that 
said Section 11 would read in substance as follows: Subject to Senate 
confirmation, the President will appoint administrative judges to hear 
all cases required by Sections 7 and 8 of the Administrative Procedure 
Act (Section a).1 The appointment is for life and such appointee may 
only be removed for neglect of duty, misconduct in office or for physical 
or mental disability, and even then, only upon final order of the U. S. 
District Court in which the appointee is stationed, as a result of a civil 
action by the Attorney General or any interested party, should the 
Attorney General fail to act. (Section b) Compensation for such 


1 These references pertain to the particular lettered sections in the Hyde bill, 
H. R. 9035. 
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administrative judges is $14,000.00 per year (Section c). The President 
will designate one appointee as Chief Administrative Judge, along with 
four others who will comprise the Administrative Judge Committee 
(Section e). This Committee, in conference with all other appointed 
administrative judges annually shall compile rules and regulations 
governing the assignment of cases for the orderly procedure of hearing 
and disposing of such cases (Section f). Hearings already commenced 
before the date of the enactment of the Hyde bill shall be completed 
by hearing examiners holding their positions under Section 11 of the 
Administrative Procedure Act; such examiners to be considered ‘‘tem- 
porary Administrative Judges’’ (Section d). After ten years’ service, 
on reaching the age seventy, the Administrative Judges can resign at 
full salary (Section g). The administrative office of the Administrative 
Judges will be maintained in Washington, D. C. and shall be supervised 
by a director and assistant director, each of whom shall be appointed 
by the President and confirmed by the Senate and shall be also subject 
to the same privileges, tenure in office and retirement as the administra- 
tive judges (Section h). Salaries of the latter two appointees will be 
$12,500 and $11,000 per year, respectively (Section i). 

The bill (Section k) gives the Director authority to appoint 
necessary employees, subject, of course, to Civil Service laws, as well as 
authority to perform his assigned duties, including (1) examination 
of the status of the dockets of the various agencies with cases pending 
before the administrative judges, and publication of quarterly reports 
of the business of the agencies before administrative judges. (2) 
Determination and payment of the necessary office expenses of the 
administrative judges, including salaries and necessary travel and 
subsistence expenses (the latter not to exceed $15.00 per diem), office 
accommodations, as well as law books, equipment, ete. (3) Perform such 
other duties as may be assigned him by the five administrative judge 
committee under whose direction he shall be. 

Under Section ‘‘1’’ of the Hyde bill, each agency should forward 
to the director, within thirty days from filing any matter requiring 
hearing under Sections 7 and 8 of the Administrative Procedure Act 
and in case of such agency’s failure to do so, the individual petitioner 
or applicant concerned may file same directly with the Director’s Office. 
All proceedings before the Administrative Judges shall be conducted 
in accordance with the applicable procedural rules of the particular 
agency or origin (Section m). 

Section ‘‘o’’ of the proposed legislation permits the Director of 
the Budget to determine personnel, property and records, as well as 
the unexpended balances of the appropriations of the various agencies 
which shall be transferred to the Office of the Director of Adminis- 
trative Judges. 

Final provision of the bill confers on each administrative judge the 
same powers of subpoena conferred by act upon the various agencies 
in all matters assigned to him. Each Administrative Judge may also 
grant right to take depositions as is now granted to U. S. District Judges. 
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Without undertaking any detailed investigation of the merits of the 
proposed legislation and without assuming any particular side in the con- 
troversy concerning the desirability or necessity of changing the personal 
status of the federal hearing examiners under the Civil Service jurisdic- 
tion and viewing the entire subject matter from the objective viewpoint, 
it would appear that the personal status of the federal hearing ex- 
aminers is definitely in for a change, the only doubtful aspect would 
appear to be the exact manner in which such change is accomplished, 
i.e., by the amendatory legislation such as proposed by Representative 
Hyde, or by Executive Order of the President of the United States as 
a result of the pending investigation recently undertaken by the Presi- 
dent’s Conference on Administrative Procedure. Undoubtedly a clear- 
cut amendment to the present Administrative Procedure Act would 
be preferable; however, the possibility of prolonged congressional hear- 
ings which ultimately may not produce any important changes whatso- 
ever might encourage the adoption of the less preferable but more 
expeditious executive procedure. 





I. C. C. Docket No. W-406 (Sub No. 4) 
Ohio Barge Line, Inc., Extension—Coal 


Applicant, Ohio Barge Line, Inc., is the wholly-owned subsidiary of 
United States Steel Corporation. Applicant is presently authorized to 


operate as a contract carrier by non-self-propelled vessels with use 
of separate towing vessels, in the transportation of iron and steel 
articles, ferro manganese, pig iron, pig tin, scrap iron or steel, new 
barges, derrick boats in addition to 15 additional specified commodities, 
between points on the Monongahela, Ohio, Cumberland and Kanawha 
Rivers, the Mississippi River below its junction with the Ohio River, 
and the Gulf-Intracoastal Waterway. 

By its present application, Ohio Barge Line, Inc. of Pittsburgh, 
Pa. seeks to extend its operations as a contract carrier to include the 
transportation of coal between all ports and points it is presently 
authorized to serve. 

The evidence revealed that large quantities of coal presently move 
by barge from mines in West Virginia and Kentucky to U. S. Steel 
plants in Illinois and Indiana. This water transportation has been 
performed by applicant in tons exclusively in bulk under the exemption 
provisions of Section 303 (b) of the Interstate Commerce Act. Appli- 
cant anticipates about 1,000,000 tons of coal annually for its parent 
company and other subsidiaries from ports on the Ohio River to points in 
the Chicago area, using barge from West Virginia ports to Cincinnati, 
Ohio and Mount Vernon and New Albany, Indiana, thence rail beyond. 
Applicant also anticipates development of a movement of 500,000 tons 
annually from Kentucky and West Virginia ports to U. S. Steel in the 
Pittsburgh district on the Monongahela River. 
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The application as granted will permit Ohio Barge Line to trans- 
port a portion of its coal traffic in mixed tons with the non-bulk com- 
modities, such as steel, which traffic has been on the decline. 

In granting the application in part and denying it in other respects, 
Division 4 points out: 


‘* All of the ports and points between which applicant has any 
prospect for transporting coal are located on the Ohio and Mononga- 
hela Rivers. We do not believe, therefore, that a grant of authority 
to serve the other waterways on which applicant is presently 
authorized to operate is warranted. In our opinion, the evidence 
at most indicates only a need for the proposed service between 
ports and points along the Ohio and Monongahela Rivers. The 
application, to the extent authority is sought therein to transport 
coal on the Cumberland, Kanawha, and Mississippi Rivers, and on 
the Gulf Intracoastal Waterway, will be denied.’’ 





1. C. C. Docket No. W-954 (Sub No. 3) 


Great Lakes Dredge & Dock Company 
Temporary Authority—Buffington Harbor (2) 


By order of Division 4 dated May 17, 1954, the above named 
carrier was granted temporary authority to operate as a contract carrier 


by non-self-propelled vessel with use of towing vessel in the transporta- 
tion of one steel cylindrical vessel from Milwaukee, Wisconsin to 
Buffington Harbor, Indiana. 

The Commission’s order granting the temporary authority con- 
tinues in force to and including August 2, 1954. 





I. C. C. Docket No. W-651 (Sub No. 2) 


Sound Steamship Lines, Inc. 
Temporary Authority—Rye Beach (2) 


By order dated May 10, 1954, Division 4 granted application of 
above carrier for temporary authority under Section 311 (a) of the 
Interstate Commerce Act to operate as a common carrier by self-pro- 
pelled vessels in the performance of two trips transporting passengers 
from New Haven, Connecticut to Rye Beach, New York and return on 
June 18 and 20, 1954. 





I. C. C. Docket No. W-498 (Sub No. 8) 
John |. Hay Company Extension—Bogalusa 


In a report dated May 6, 1954, embracing the subject carrier as 
well as Dixie Carriers, Inc. (No. W-377, Sub 5), as well as Clooney 
Construction & Towing Co. (No. W-343), River Terminals Corporation, 
application (No. W-377) and Terrebonne Towing Co., Inc. (No. W-174), 
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Division 4, over the protest of Class I rail carriers in the Western 
District, granted applicants authority to extend their services over 
the new segment of the Waterway System along the Pearl and West 
Pearl Rivers below and including Bogalusa, La. 

Brushing aside the contention of rail protestants that the present 
and future public convenience and necessity do not require the extension 
of authority sought, Division 4 of the Commission held: 


‘Under section 309 (d) of the act, applicant’s right, if any, is in the 
nature of a ‘grandfather’ right, and the question of public con- 
venience and necessity, therefore, is not in issue. As noted, appli- 
cants, within the time specified in the order of June 11, 1941, 
extended their respective services along the Waterway system to 
Bogalusa. Section 309 (d) contemplates that upon such extension, 
amended certificates shall be issued them authorizing service on the 
recently completed segment of the Waterway system to Bogalusa.’’ 





1. C. C. Docket No. W-1060 (Sub No. 1) 


Grand Portage and Isle Royale Transportation Co. 
Common Carrier Application 


On June 24, 1953, the above carrier obtained a grant of temporary 
authority from the Commission (W-1060) to perform a seasonal opera- 
tion as a common carrier by self-propelled vessels in the transportation 
of passengers and commodities generally between Grand Portage, Minn. 
and Isle Royale, Mich. 

On November 1, 1953, the carrier filed for permanent authority to 
perform the same service. Under the proposed report just issued by 
Examiner F. H. Schweickhardt, it is recommended that the Commission 
find that public convenience and necessity require the seasonal operation 
by applicant from April to November, inclusive, of each year. The 
Examiner points out that previously service between the Minnesota port 
and the island in Lake Superior was provided by H. Christiansen & 
Sons, Inc., but that carrier sold its equipment and discontinued the 
operation last year. The record discloses that the applicant already owns 
three self-propelled vessels which are suitable to conduct the passenger- 
freight service proposed. Applicant’s service will provide the sole link 
between Isle Royale and the mainland to provide the island inhabitants 
with needed commodities as well as a media for carriage of the U. S. 
mails. No objections to the application were offered. 





1. C. C. Docket No. W-504 (Sub No. 20) 
Wilson Line Operating Company Extension Bridgeport (6) 


The proposed report of Examiner F. H. Schweickhardt recommends 
that public convenience and necessity require extension of the above 
earrier’s seasonal operation in the transportation of passengers to in- 
elude irregular service between points in New York Harbor, N. Y. and 
Bridgeport, Conn. 
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I. C. C. Docket No. W-338 (Sub No. 18) 
States Steamship Company—Temporary Authority Pacific Coastwise 


The May 6, 1954 order of Division 4 denies the above carrier’s ap- 
plication made under Section 311 (a) of the Interstate Commerce Act 
for temporary authority to operate as a common carrier in the trans- 
portation of commodities generally between specified ports in Washing- 
ton State and Oregon and San Francisco, Oakland, Alameda, Los Angeles 
Harbor, Long Beach, San Diego and Richmond, California, on the find- 
ing that applicant has not proved that there is an immediate and urgent 
need for its proposed service. 





I. C. C. Docket No. W-32 
Martin Marine Transportation Company Contract Carrier Application 


The above carrier had been issued an amended certificate on March 
18, 1944, authorizing operation as a common carrier by towing vessels 
in the performance of general towage and by non-self-propelled vessels 
with the use of separate towing vessels in the transportation of com- 
modities generally between ports and points along the Atlantic coast 
and tributary waterways from Maine to Virginia, inclusive. 

By the order of Division 4 dated April 30, 1954, it was found that 
no service as a water carrier had been performed by Martin Marine since 
1948; that the carrier had failed to reply to letters of inquiry re its 
intentions of resuming service, and that the operations covered by the 
amended certificate of 1944 had been abandoned. 

Accordingly, Division 4 reopened the proceeding and vacated and 
set aside the amended certificate of March 18, 1944. 





1. C. C. Docket No. W-435 (Sub No. 15) 


Sause Bros. Ocean Towing Co., Inc.—Temporary Authority 


According to the official notice dated May 10, 1954, issued by the 
office of the Secretary, Interstate Commerce Commission, application 
has been filed by the above firm to transport lumber from Cushman, 
Oregon to San Diego and Los Angeles Harbors, California, for a period 
of 180 days. 





1. C. C. Docket No. W-754 (Sub No. 1) 
Marine Transport Lines, Inc.—Temporary Authority 


The Commission order of May 24, 1954 grants to Marine Transport 
temporary authority as a contract carrier by water (Section 311 (a), 
Interstate Commerce Act) by self-propelled vessel in the transportation 
of one shipment consisting of approximately 8,000 tons of caustic soda 
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liquor in bulk, 1,000 tons of magnesium pigs or ingots, in bundles, and 
500 tons of glycols, latices, and other chemicals, except sulphur, in drums, 
from Freeport, Tex., to Los Angeles, Calif., on or before June 25, 1954. 





Seatrain Lines, Inc.—Extension 


The Interstate Commerce Commission order dated April 19, 1954 
released April 27, and received too late for inclusion in last month’s 
Journal, gives Seatrain Lines, Inc. the requested permanent authority 
to operate its ocean-ferry service of freight cars between New York, 
N. Y. and Savannah, Ga. This same operation has been performed by 
Seatrain pursuant to a grant of temporary authority from the Interstate 
Commerce Commission since November, 1951. The Commission decision 
points up the fact that unless Seatrain obtained the permanent 
authority to continue its service, the port of Savannah would be deprived 
of coastwise water carrier service which, of course, it had prior to 
World War II. 

The amended certificate of Seatrain to include the Savannah-New 
York service originally scheduled to take effect on and be in force on 
and after July 12, 1954, has been modified so as to postpone the effective 
date thereof to Aug. 12, 1954 in order to grant the ACL Railroad and 
SAL Railroad additional time within which to file petitions for re- 
consideration. 





I. C. C. Docket No. W-651 (Sub No. 2) 


Sound Steamship Lines, Inc.—Temporary Authority 


The above application was filed on May 3, 1954 under section 311 
(a) of the Interstate Commerce Act, as amended, for authority to operate 
the ‘‘M/V Pemaquid,’’ to make two trips from New Haven, Conn., to 
Playland, (Rye Beach, N. Y.) and return under dates of June 18, 1954 
and June 20, 1954. 





I. C. C. Docket No. W-504 (Sub No. 21) 
Wilson Line Operating Co.—Temporary Authority 


The above application was filed on May 4, 1954 under section 311 
(a) of the Interstate Commerce Act, as amended, for authority to trans- 
port passengers by water on either of their vessels, the ‘‘M.V. Liberty 
Belle’’ or ‘‘S.S. State of Pennsylvania,’’ between points in the New 
York Harbor Area and Bridgeport, Conn., until Sept. 30, 1954. No 
single trip to carry more than 3380 passengers. 
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Proposed Cancellation of I. C. C. Tariff Circulars Nos. 1 and 2 


On May 7, the Interstate Commerce Commission in Ex Parte 193 
issued an order directing interested common carriers by water in inter- 
state commerce to show cause if any by written submission (6 copies) 
on or before August 4, 1954 why Tariff Circulars Nos. 1 and 2 contain- 
ing regulations governing the publication, posting and filing of rates, 
fares and charges by interstate common carriers by water should not 
be cancelled. 


I. C. C. Docket No. W-1066 
Gwinn Barge Co., Inc., Exemption Section 303 (h) 


Examiner Walter D. McCloud’s recently released proposed report 
in the above docket would grant to the Gwinn Barge Co., Ine. a certificate 
of exemption under Section 303 (h) of the Act to operate as a contract 
carrier by water in transporting solely the property of Magnet Cove 
Barium Corporation—the parent organization. 

The facts of the case disclose that the Gwinn Barge Co., a Texas 
Corporation, owns 4 barges; it owns no terminals, has no employees and 
performs no physical transportation of any kind. Its sole function con- 
sists of leasing the four barges to the parent corporation for the latter’s 
movement of its own materials to its warehouse dealers in La. The 
entire lot of voting stock of the applicant is owned by Magnet Cove 
Barium Corporation, the parent corporation. Officers of the latter corpo- 
ration are the directors of the applicant corporation. The towage 
(physical transportation) for the parent corporation is performed by 
Mageo Towing Co., Inc. which corporation is also controlled by the 
Magnet Cove parent company, through total ownership of the voting 
stock and which has the same officers and directors as applicant. Magco 
Towing Co., Inc., already holds an exemption certificate under Section 
303 (h), pursuant to I. C. C. Docket W-1032. 

The Gulf Coast Towing Co., Inc., Dixie Carriers, Inc. and Coyle 
Lines, Inc. oppose the granting of the exemption certificate on the legal 
grounds that Section 303 (h) covers the transportation of property and 
not the rental of vessels; and that in order to hold an exemption certifi- 
cate under Section 303 (h) a carrier must confine itself to the usage of 
vessels that are ‘‘owned’’ by it, and not vessels or services obtained 
from others. 

In a legal ruling adverse to the contention of the protestants, the 
Examiner cites the decision of Hammond Shipping Co.—Exemption, 
Section 303 (h), 250 I. C. C. 109, wherein Division 4 said with respect 
to the chartering of applicant’s steamships to the parent company which 
owned all of applicant’s voting stock: 


**Section 302 (e) of the act provides that the furnishing for 
compensation (under a charter, lease, or other agreement) of a 
vessel, to a person other than a carrier subject to the act, to be used 
by the person to whom such vessel is furnished in the transportation 
of its own property, shall be considered to constitute, as to the 
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vessel so furnished, engaging in transportation for compensation 
as a contract carrier by water by the person furnishing the vessel. 
Therefore, although applicant’s vessel is actually operated by the 
Hammond Lumber Company, applicant is a contract carrier by 
water, and would be required to secure a permit under section 309 of 
the act if it were not entitled to exemption under section 303 (h).’’ 


The Examiner further pointed out that Section 302 (f) of the Act 
defines the term ‘‘vessel’’ to mean ‘‘any watercraft or other artificial 
contrivance of whatever description which is used, or is capable of being, 
or is intended to be, used as a means of transportation by water,’’ which 
definition clearly includes a barge within the meaning of the word 
‘*vessel.’’ 
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0. Regulation 
06. Commission Jurisdiction 


Commission has jurisdiction to entertain complaint of railroad creditor of second 
railroad, to require the establishment of such intrastate commutation fares as may 
be necessary to remove alleged unjust discrimination against interstate commerce. 
Trustee of second railroad is a common carrier subject to the provisions of the 
Interstate Commerce Act, and it was not necessary for complainant to obtain leave 
of the Court to prosecute the complaint. Commission jurisdiction may be exercised 
without awaiting prior consideration or action by a State. No. 31120, ey 
R. Co. v. Long Island R. Co. (William Wyer, Trustee), 5p Mas Mis * Specs , May 
1954, Commission. 


07. Administrative Procedure 


Where certain cost data were taken from a Commission Statement, and the 
witness who compiled the data did not prepare the underlying material contained 
in such statement, held, objection to receipt of data in evidence was properly over- 
ruled, since Commission has made all underlying documents to such statement avail- 
able for public inspection, and the witness who prepared the exhibits was personally 
familiar with the procedures under which the underlying data were assembled. 
I & S 6018, Fly Ash, Chicago and Trenton, Mich. to Official Points, c. 

April 19, 1954, Div. 3. 

Where application seeks authority to operate in a number of states west of 
Chicago in secondary movements, it clearly denotes that traffic proposed to be 
transported would originate at points other than those for which specific authority 
was sought. MC-106647, Sub 22, Clark Transport Co. Extension—Farm Tractors, 

i ee May 3, 1954, Div. 5. 

Consolidation of separate applications for purpose of disposition in single report 
held not prejudicial to applicants. 

In proceedings where shippers appearing in support of instant applications also 
supported other applicants who sought similar or substantially similar operating 
authority, Commission is duty-bound to take official notice of the certificates or 
permits, if any, issued to such applicants. MC-107515, Sub 60, Refrigerated Trans- 


a a Inc., Extension—Southeastern States, not to be printed, May 13, 1954, 
iv. 


20. Franchise 
21. Necessity 


Granted in part, and “Keystone” restriction imposed. MC-113804, Harlan L. 
Jamison Contract Carrier Application, not to be printed, April 23, 1954, Div. 5. 

Held, applicant is fit, willing and able despite prior violation of rules with 
respect to remitting C. O. D. funds, reporting accidents, certificates of physical exami- 
nation of drivers, hours of service and drivers’ logs, safety or condition of vehicles, 
in view of present substantial compliance and present intention to comply with rules. 
Application denied, however, because of failure of proof of public convenience and 
necessity. MC-2229, Sub 53, Red Ball Motor Freight, Inc., Extension—Louisiana 
Ordnance Depot, not to be printed, April 27, 1954, Div. 5. 

Applicant’s past unlawful leasing activities, under impression that such practices 
were lawful, held not to be a bar to the granting of authority. MC-113822, Jobn 
Dalgarno Common Carrier Application, not to be printed, May 7, 1954, Div. 5. 

Where it is apparent that applicant for a Broker’s license proposes to render 
extensive services which are beneficial only to shippers, an acceptable plan of opera- 
tion must contemplate the payment by the shipper of reasonable compensation there- 
for. Any other arrangement would result in practices either unlawful or contrary 
to the public interest and the national transportation policy. To permit a broker, 
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while collecting its compensation from a carrier at the same time gratuitously to 
render valuable service to shippers, would contribute to undesirable control of traffic 
by the broker, making the carrier dependent on such broker and defeating the free- 
dom of negotiation between them. C-12579, Transport Terminal Service—Broker 
Application, not to be Ficant May 10, 1954, Div. 5 

Operations of applicant held in contract carriage and permit granted. MC- 
agen — M. Pierson Common Carrier Application, not to be printed, May 

iv 


GRANTED 


MC-12537, J. Herndon Kirkland, Inc., Broker Application, not to be printed, 
May 14, 1954, Div 


MC-113919, ted Vant Hul Common Carrier Application, not to be printed, 
May 14, 1954, Div. 5. 


DENIED FOR FAILURE OF PROOF 


MC-113926, Giles Trucking Co., Inc. Common Carrier Application, not to be 
printed, April 21, 1954, Div. 5. 

MC-98173, Sub I, Chester L. Roberts Common Carrier Application, not to be 
printed, April 23, 1954, Div. 5. 

MC-113038, Demetrio Amadeo Common Carrier Application, not to be printed, 
April 30, 1954, Div. 5. 

MC-113653, Philip E. Woods and Russell G. Felt, Contract Carrier Application, 
not to be printed, May II, 1954, Div 

MC-1139835, enue A. Herrick Contract Carrier Application, not to be printed, 
May 14, 1954, Div. 

MC-113662, Arnold A. Weiss Common Carrier Application, not to be printed, 
May 17, 1954, Div. 5. 


22. Quality 


Certificate interpreted as not authorizing certain through service. MC-110761, 
He “+e qeoene nc., Interpretation of Certificate, ee ee , May 6, 
iv. 5. 


24. Extensions 


Held, applicant has established that the proposed operation would be that of a 
motor carrier but applicant has failed to prove consistency with public interest and 
national transportation policy. MC-30623, Sub 4, Truckway Corporation Extension 
—Florida, not to be printed, April 15, 1954, Div. 5 

There is a difference between authorizing a new service by the same means 
of transport solely because the proposed service would establish rates which are lower 
than those of existing services, and authorizing a service by a different mode of 
transportation which traditionally offers lower rates that reflect generally the inherent 
disabilities of such service. W-543, Sub 3, Seatrain Lines, Inc., Extension—Savannab, 

ee , April 19, 1954, ‘Commission. 

Desire for peak period service does not form the basis for a grant of operating 
authority, and the fact that applicant serves other plants of the same shipper is 
entitled to little weight where, as here, the additional point is adequately served by 
existing motor carriers. MC-106943, Sub 45, Eastern Motor Express, Inc., Extension 
—Milan, Ind., not to be printed, April 19, 1954, Div. 5. 

Commission is reluctant, particularly in passenger cases, to impose restrictions 
upon the right of common carriers to interchange traffic between themselves. The 
Interstate Commerce Act imposes a duty upon common carriers of passengers to 
establish through routes and rates with other such carriers for the benefit of the 
traveling public, and the public should be deprived of such intended benefit only 
upon a strong and unequivocal showing that such action is required in the public 
interest. MC-I11118, Sub 1, S. B. Dunlap Extension—Memphbis, Tenn., not to be 
printed, April 22, 1954, Div. 5. 
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It is not in the public interest to deprive shippers of a needed service where 
extenuating circumstances attend unauthorized operations. Actual lack of knowledge 
of their unlawful character is such a circumstance. MC-36196, Sub 1, C. Nathan 
Silverman and Morris Rubin Silverman Extension—Camp Echo Lark, not to be 
printed, April 28, 1954, Div. 5. 

Mere fact that shipper’s competitors are served by contract carriers is not, in 
and of itself, conclusive that a permit should be issued to applicant. MC-111149, 
Sub 13, Kilmer Transportation Co., Extension—Uniontown and Monaca, Pa., not to 
be printed, April 28, 1954, Div. 5. 

Denied, citing Sunset Motor Lines Extension—Interstate Operations, 61 M. C. C. 
123 and Day Common Carrier Application, 53 M. C. C. 672, where all the operations 
for which a certificate is sought may be performed under the second proviso of 
section 206(a)(1). MC-105531, Sub 12, Alamo Motor Lines Extension—Interstate 
Operations, not to be printed, April 29, 1954, Div. 5. 

On reconsideration, prior report modified and conditions attached. MC-103435, 
Sub 49, Buckingham Transportation, Inc., Extension—U. S. Air Force Commodities, 
not to be printed, April 30, 1954, Div. 5. 

A “closed-door” passenger operation which prevents any part of the public from 
riding buses which are operated daily over a regular route and which requires the 
passing up of waiting passengers, possibly in inclement weather, is difficult to justify. 
MC-29623, Sub 18, Southeastern Stages, Inc., Extension—Allendale, S. C., not to be 
printed, May 3, 1954, Div. 5. 

Granted in part and dual operations authorized. MC-11185, Sub 72, J-T Trans- 
port Company, Inc., Extension—Battle Creek, not to be printed, May 10, 1954, Div. 5. 

Motor carriers cannot afford nor can they be expected to maintain a large 
amount of equipment for the purpose of insuring immediate service for shippers 
lacking adequate working capital. MC-74177, Sub 11, Willamette Hauling Co. Exten- 
sion—Humboldt County, not to be printed, May 14, 1954, Div. 5. 

Although it would be impracticable to require proof of specific need for service 


from and to every point in an application of the scope here involved, nevertheless 
applicant has the burden of showing a general or representative need for the pro- 
posed service. Where the evidence of record relates only to a mere possibility of 
a need for service from and to undisclosed points, the showing is inadequate. 
MC-111320, Sub 7, Curtis Keal Transport Co., Inc., Extension—United States, not to 
be printed, May 14, 1954, Div. 5. 


GRANTED 


MC-3468, Sub 132, F. J]. Boutell Driveaway Co., Inc., Extension—Reading, Pa., 
not to be printed, April 27, 1954, Div. 5. 
MC-64932, Sub 131, Rogers Cartage Co. Extension—Southern States, not to be 
printed, April 29, 1954, Div. 5. 
sa Ole’ 8, Jobn I. Hay Co. Extension—Bogalusa, Sd! ae , May 6, 
, Div. 4. 


GRANTED IN PART 


a Sub 27, Ray Peake Extension—Nebraska, not to be printed, April 16, 
, Div. 5. 
_ MC-64932, Sub 126, Rogers Cartage Co., Extension—lIlliopolis, Ill., not to be 
printed, April 28, 1954, Div. 5. 
MC-31600, Sub 354, P. B. Mutrie Motor Transportation, Inc., Extension—Chemi- 
cals, not to be printed, April 30, 1954, Div. 5. 
_ MC-18176, Sub 166, Creston Transfer Co. Extension—California, not to be 
printed, May 4, 1954, Div. 5. 
MC-108053, Sub 10, Little Audrey's Transportation Co. Inc., Extension—Pack- 
inghouse Products—Various States, not to be printed, May 5, 1954, Div. 5. 
MC-108859, Sub 14, Clairmont Transfer Co., Extension—Explosives, not to be 
printed, May 6, 1954, Div. 5. . 
MC-107515, Sub 94, Refrigerated Transport Co., Inc., Extension—Texas, not to 
be printed, May 10, 1954, Div. 5. 
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W-406, Sub 4, Ohio Barge Line, Inc., Extension—Coal, 
11, 1954, Div. 4. 

MC-55905, Sub 56, West Coast Fast Freight, Inc., Extension—Hanford, Wash., 
not to be printed, May 19, 1954, Div. 5. 


DENIED FOR FAILURE OF PROOF 


MC-105997, Sub 7, George B. Harris, Sr., and George B. Harris, Jr., Extension— 
300 miles, not to be printed, April 23, 1954, Div. 5 

MC-68052, Sub 2, Darnall Trucking Co., Inc., Extension—West Virginia Points, 
not to be printed, April 26, 1954, Div. 5. 

MC-112497, Sub 8, Hearin Tank ‘Lines, Inc., Extension—Liquid Commodities, 
not to be printed, April 27, 1954, Div. 5. 

MC-44055, Sub 41, Bos Truck Lines, Incorporated, Extension—Castings, not to 
be printed, April 28, 1954, Div. 5. 

MC-35628, Sub 185, Interstate Motor Freight System Extension—Romulus, Micb., 
not to be printed, May 5, 1954, Div. 5. 

MC-52657, Sub 451, Arco Auto Carriers, Inc., Extension—Lyons, IIl., not to be 
printed, May 10, 1954, Div. 5. 

MC-67940, Sub 2, Nicholas Grant Extension—Residual Fuel Oil, not to be 
printed, May 10, 1954, Div. 5. 

MC-102150, Sub 8, Jensen's Transport Extension—Petroleum Products, not to 
be printed, May 11, 1954, Div. 5. 

MC-111472, Sub 20, Diamond Transportation System, Inc. Extension—Burling- 
ton, Iowa, not to be printed, May II, 1954, Div. 5. 

MC-110439, Sub 7, Robert S. Frolkis Extension—Georgia Points, not to be 
printed, May 12, 1954, Div. 5. 

MC-102138, ‘Sub 19, Refiners Transport, Inc., Extension—lIllinois Points, not to 
be printed, May 14, 1954, Div. 5. 

MC-111693, Sub 2, William N. Barnbill Extension—Sigurd, Utah, not to be 
printed, May 17, 1954, Div. 5. 

MC-11207, Sub 178, Deaton Truck Line, Inc., Extension—Roofing, not to be 
printed, May 18, 1954, Div. 5. 


24.1. Alternate Routes 


Alternate route and service route granted. MC-29964, Sub 6, Cochrane Trans- 
portation - Extension—New Jersey Alternate Route, not to be printed, May 14, 
1954, Div. 


GRANTED 


MC-20061, Sub 6, Owl Truck Service, Inc., Extension—Illinois, not to be printed, 
April 13, 1954, Div. 5. 
No. MC-3599, Sub 4, Merchants Dispatch, Inc——Alternate Route, not to be 
printed, April 22, 1954, Div. 5 


GRANTED IN PART 


MC-42487, Sub 249, Consolidated Freightways, Inc., Extension—Alternate Route, 
not to be printed, April 16, 1954, Div. 5. 


28. Modification or Revocation 


Respondent found not to be rendering reasonably continuous and adequate 
service and order entered to institute and thereafter maintain reasonably continuous 
and adequate service. MC-C-1497, Contractors Transit, Inc—Revocation of Cer- 
tificate, not to be printed, April 26, 1954, Div. 5. MC-C-1516, G. G. Friday Revoca- 
tion of Certificate, not to be printed, May 14, 1954, Div. 5. 
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29. Abandonment 


On reconsideration, abandonment permitted on condition that line (12.83 miles) 
be offered to any responsible purchaser at not less than fair net salvage thereof. 
Employee protection conditions denied in view of fact that this is abandonment of 
entire line of railroad. FD 17596, Black Mountain Ry. Co. Abandonment, 

., <a ea May 17, 1954, Commission. 

Abandonment ‘a 6.22 miles authorized, 11.288 miles denied. FD 17271, Norfolk 

Southern Ry. Co. Abandonment, ........ & ig ee May 17, 1954, Commission. 


AUTHORIZED 


1008 feet. FD eal Boston & Maine R. Abandonment, not to be printed, 
April 22, 1954, Div. 


8.521 miles. FD iso, Lebigh Valley R. Co. Abandonment, not to be printed, 
April 27, 1954, Div. 4. 


5.5 miles—Car Float. FD 18418, Pennsylvania R. Co. Abandonment, not to be 
printed, May 6, 1954, Div. 4. 


30. Finances 
34. Purpose 


EQUIPMENT TRUST CERTIFICATES AUTHORIZED 


FD 18467, Chicago & North Western Ry. Co. yew: Trust Certificates, 
not to be printed, April 27, 1954, Div. 4. Net Interest Cost—2.97%. 

FD 18498, International-Great Northern R. Co. Trustee Equipment Trust Cer- 
tificates, not to be printed, April 27, 1954, Div. 4. Net Interest Cost—3.01%. 

FD 18514, Northern Pacific Ry. Co. Equipment Trust Certificates, not to be 
printed, May 6, 1954, Div. 4. Net Interest Cost—2.74%. 

FD 18510, Southern Pacific Co. Equipment Trust Certificates, not to be printed, 
May II, 1954, Div. 4. Net Interest Cost—2.68%. 


NOTES AUTHORIZED 


FD 18505, Pennsylvania-Reading Seashore Lines Note, not to be printed, April 
22, 1954, Div. 4. Refinancing. 

FD 18515, New York Central R. Co. Notes, not to be printed, May 3, 1954, 
Div. 4. To evidence obligation to pay for equipment. 

FD 18507, Southern-Plaza Express, Inc. Note, not to be printed, May 14, 1954, 
Div. 4. To reimburse treasury for funds expended for freight terminal construction. 


STOCK AUTHORIZED 


FD 17570, Great Northern Ry. Co. Stock, not to be printed, May 6, 1954, Div. 4 
Employee Stock option. 
FD 18486, Great Northern Ry. Co. Stock, not to be printed, May 6, 1954, Div. 4. 
Reclassification and split. 
18454, Everett R. Co. Stock, not to be printed, May 17, 1954, Div. 4. To 
acquire certain railroad properties. 


NOTES AND PREFERRED STOCK AUTHORIZED 


FD 18382, The Greyhound Corporation Securities, not to be printed, April 22, 
1954, Div. 4. Integration program. 
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40. Operations 














42. Equipment 


Permission granted to make certain changes and modifications in automatic block 
system in connection with change from double to -single track operation. Prior 
orders modified to permit discontinuance of automatic cab-signals between certain 
points on condition that an absolute block be established in advance of any train 
operating over any of the sections between the same points, where the track is not 
equipped for operation of the automatic cab-signal system. No. 13413, In the Matter 
of Automatic Train Control Devices, The Pennsylvania R. Co., ........ 1. C. Cow... . 
April 22, 1954, Div. 3. 

New rules and instructions prescribed for the inspection and testing of elec- 
trically operated units, designed to carry freight and/or passengers, operated by 
single set of controls. Ex Parte 179, Rules and Instructions for Inspection and Test- 
ing of Multiple Unit Equipment, . I. C.C. ......., May 18, 1954, Div. 3 






60. Charges 




























62. Passenger Fares 


Where complaint made that intrastate commutation fares on defendant’s line 
within state cause unjust discrimination against interstate commerce, suggestion of 
State Public Service Commission accepted and issuance of affirmative order with- 
held so that state commission may proceed with its own passenger-fare investigations. 
No. 31120, men = R. Co. v. Long Island R. Co. (William Wyer, Trustee), 

ie el a , May 4, 1954, Commission. 


63. Commodity Classification 


The terms “new automobiles” and “new trucks” have acquired a definite mean- 
ing embracing well-known types of motor vehicles designed for the transportation 
of passengers and property, respectively, over the highway. Neither term embraces 
farm machinery or other types of machinery including track or crawler type tractors, 
which are designed primarily for use off the highway and for purposes other than 
transportation. 

New automobiles and new trucks, except in unusual circumstances, may not 
properly be considered to be commodities requiring the use of special equipment. 
The mere fact that certain special over-the-road equipment, such as an automobile 
carry-all, is commonly used by carriers engaged in the transportation of such vehicles 
for the purpose of accommodating a number of units in a single load is immaterial. 
It is the individual unit, namely, a single automobile or single truck, which must 
be considered in determining whether the commodity is one requiring special equip- 
ment. MC-19564, Sub 39, L. C. Jones Trucking Co. Extension—The Dakotas, ........ 
| om, of , April 28, 1954, Div. 5 

Storage water tanks with the burners or heating mechanisms beneath the tanks 
held to be “water heaters with interior heaters.” No. 31189, Mission Appliance Corp. 
v. Arkansas & Louisiana Missouri Ry. Co., ........ 1. C. C. ....... , April 30, 1954, Div. 3. 

Mere fact that applicant proposes to transport farm tractors in ‘specially con- 
structed equipment in order to accommodate a larger number of units in a single 
load, is immaterial. It is the individual commodity unit which must be considered 
in determining whether special equipment is required. 

Term “heavy machinery” does not include light farm tractors, since such tractors 
are not heavy and have lost their identity as “machinery.” MC-106647, Sub 22, 
gd aaa Co. Extension—Farm Tractors, ........ M. C. C. ........, May 3, 1954, 

iv. 5. 
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64. Rate Structure 


The establishment of a rate with a high but practicable minimum which is 
lower than the rate with a lower minimum, does not constitute a destructive com- 
ee practice unless the reduced rate can be said to be below a compensatory 
evel or lower than necessary to meet the competition of another mode of trans- 
portation. No. 31282, Emery Transportation Co. v. Baltimore & Obio R. Co. et al., 
os ae , April 26, 1954, Div. 3. 


65. Rate Level 


Commodity rates, minimum 20,000 pounds, maintained by defendant on sodium 
hypochlorite solution and canned or preserved foodstuffs held unjust and unreason- 
ably low, at least to extent that they are less than 44 cents, minimum 20,000 pounds; 
other assailed rates held not shown to be unjust, unreasonable or otherwise unlawful. 
MC-C-1357 Middlewest Motor Freight Bureau v. Everett D. Collins d.b.a. Collins 
Teuen Lime, ........ Me. CG. Ga cccessss , April 14, 1954, Div. 2. 

Proposed reduced rates on cement and related articles in carloads held not lower 
than necessary to meet competition. Fourth Section relief granted on basis of 
market competition. | & S 6099, Cement, South to Jacksonville, Fla., ........ Lac 
Br: , April 16, 1954, Div. 2. 

Assailed rates on fly ash found not shown just and reasonable, and reasonable 
basis indicated. ] & S 6018, Fly Ash, Chicago and Trenton, Mich., to Official Points, 
eae 1. C.C. ........, April 19, 1954, Div. 3. 

On reconsideration, prior finding, 289 I. C. C. 599, that proposed restriction of 
Proportional rates on grain and grain products, in carloads, from Ohio and Missis- 
sippi River crossings to Hopkins, S. C. so as not to apply through Columbia, S. C. 
were not shown to be just and reasonable, affirmed, but prior order cancelling tem- 
porary fourth-section authority for maintenance of present rates vacated, since such 
order has not accomplished its purpose. J & S 6033, Routing Grain From Obio and 
Mississippi River Crossings to Hopkins, ........ Be es, Moe Gacsions , April 19, 1954, Com- 
mission. 

Upon reconsideration, findings in prior report, 291 I. C. C. 101 that proposed 
reduced rates on petroleum products in tank-car loads, affirmed. Proposed rates 
held reasonably compensatory, and no lower than necessary to enable the rail 
carriers to meet competition and_not to contravene any of the provisions of the 
national transportation policy. Fourth Section relief also granted. J & S 6062, 
Petroleum in North Pacific Coast Territory, ........ a eee , April 19, 1954, Com- 
mission. 

Assailed rates on expanded slag, in carloads, found unreasonable to extent they 
exceed rate of $2.92, minimum weight 90% of the marked capacity of car, except 
that when car is loaded to cubical or visible capacity, actual weight will apply, plus 
increases as authorized for application prior to May 2, 1952, in Ex Parte No. 175 
and plus a surcharge of 12% on and after that date. No. 531115, Boggs Concrete 
Products Co. v. Atlantic & Danville Ry. Co., ........ St oi] oder , April 19, 1954, Div. 3. 

Proposed reduced rate on fibre brushes, in carloads, held reasonably compen- 
satory and no lower than necessary to meet competition by motor carrier. ] & S 
6133, Fibre Brushes—Aurora, Ill., to Harrison, N. J., ........ Sl, eee «., April 27, 
1954, Div. 2 

Rates and minimum weights on gas water heaters, in carloads, found applicable 
and not shown to have beeu unreasonable. No. 31189, Mission Appliance Corp. 
v. Arkansas & Louisiana Missouri Ry. Co., ........ 1. C. C. ........ , April 30, 1954, Div. 3. 

Proposed reduced rates on coal, in carloads, found just and reasonable, and 
fourth section relief granted. J & S No. 6189, Coal—Western Kentucky Mines to 
Georgia, I. C.C. ........, May 7, 1954, Div. 2. 

Proposed reduced motor carrier rates, less than truckload and minimum 24,000 
pounds on yarn and synthetic fibre, held not shown required by competition. ] & S 
me th — or Yarn, Lewistown, Pa., to the Carolinas, ........ Pe. 6G ...is5 Me Ee, 
1954, Div 

It is Commission’s duty to prevent or terminate rate wars between competing 
carriers wherein rates have been or are proposed to be reduced below a just and 
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reasonable level. In so doing, however, the low-cost carrier may not be deprived 
of an inherent advantage. That would be the situation in this case if the proposed 
motor rates were permitted to become effective. On the other hand, the high-valued 
cigarette and manufactured-tobacco traffic can and should bear higher costs of trans- 
portation than are represented by the proposed alternative rail rates, which over 
certain routes would earn less than 20 mills a ton-mile and 40 cents a car-mile. Held, 
fair solution of problem reached by approving proposed incentive rates, disapproving 
the alternative rates, and relating the motor rates to the proposed incentive rates. 
IS S 6136, Ee: Tobacco—Ky., N. C., and Va. to South, ........ 1. C. C. 
May 13, 1954, 

Rates on cedar a ‘in carloads, held inapplicable, and applicable rates held 
unjust and unreasonable to extent they exceed 25 cents from one point and 26 cents 
from certain others. No. 31303, The Lane Co., Inc. v. Southern Ry. 

: , May 14, 1954, Div. 3. 

Assailed rates on fresh meats, in carloads, found not shown unreasonable or 

unlawful. No. 31319, Piute Packing Co. v. Atchison, Topeka & Santa Fe Ry. Co., 
oa Se. May 14, 1954, Div. 3. 

Prior report ‘modified so as to find less-than-carload rates charged on shipments 
of iron or steel store display racks, knocked down flat, in fiber boxes, unreasonable 
to extent they exceeded charges based on the carload commodity rate of $3.81 
minimum 12,500 pounds as adjusted in accordance with subsequent increases. No. 
31054, L. A Darling Co. v. Chicago & North Western Ry. Co., ES Ras Ree , 
May 18, 1954, Div. 3. 


66. Joint Rates and Divisions 


Held, divisions of joint rates between official territory and stations of Railroad 
in Missouri were embraced in this proceeding and fact that such divisions were 
the subject of an agreement between the railroad and the eastern lines in 1941 is 
not material. No. 29886, Official-Southwestern Divisions, In the Matter of Divisions 
of Joint Rates Between Official and Southwestern Territories, Third Supplemental 
Report, ‘©. ©, May 7, 1954, Commission. 

In determining the relative amount and cost of the service actually rendered, 
which has long been regarded as the prime factor in prescribing divisions of freight 
rates, passenger deficits are not illuminating. They are, however, pertinent to the 
element of general financial need, which as the courts have held, the Commission is 
empowered to take into account in considering the divisions of freight rates, giving 
to evidence bearing on this element such weight as seems proper under the circum- 
stances of the particular case, citing Baltimore and O. R. Co. v. United States, 298 
U. S. 349, 359, 361. No. 30806, New td & New York R. Co. (Peter Duryee, 
Trustee) v. Erie R. Co., et al., I. C.C. ......., May 18, 1954, Div. 3. 


67. Tariffs 


Following rule making procedure, commercial zone of Baltimore, Maryland, 
redefined. Ex Parte MC-37, Commercial Zones and Terminal Areas (Baltimore, Md., 
— Zone) Ninth Supplemental Report, ek ae , April 26, 1954, 

iv 


5 

The applicable rate is determined by the character of the articles shipped and 

not by mere incidents of billing. No. 31294, Dale-Connecticut, Inc. v. Erie R. Co., 
oe eee ee ee 


68. Discrimination 


Allegation of unjust discrimination of rate on asbestos cement was based on 
claim that asbestos cement and asbestos shorts, on which a lower rate is applied, 
are like kinds of traffic. There was no evidence that asbestos shorts, or any of the 
other commodities taking the same rate, moved from and to the same points at 
the time the instant shipment of asbestos cement was made, nor that such shipments, 
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if made, would have moved under substantially simfar transportation conaitions. 
Held, the unjust discrimination condemned by section 2 of the Interstate Commerce 
Act results from the charging of different rates for performing like and contem- 
poraneous services in the transportation of like kinds of traffic under substantially 
similar circumstances and conditions of carriage by the same railroad or railroads 
between the same points. No. 31286, Marine Engineering & Supply Co. v. Pacific 
ee et. eo eee (Soe , April 27, 1954, Div. 2. 


80. Unification 
82. Control or Affiliation 


Approved, with ceiling placed on price to be paid per share of stock. FD 18500, 

Goshen & Deckertown Ry. Co. Control, not to be printed, May 11, 1954, Div. 4. 

Approved, with conditions. MC-F-5484, Darrell M. Dome—Control; the Victor 

Lhe A —e (Portion)—Motorway Corp., not to be printed, May 
q , Div. 4. 


APPROVED 


MC-F-5462, Louis Kletter, et al—Control; Eastern Freight-Ways, Inc—Purchase 
—Herman and Anthony Geidel, not to be printed, May 4, 1954, Div. 4. 

MC-F-5614, The Greyhound Corp—Control and Merger—Pennsylvania Grey- 
hound Lines, Inc.; Control—Pennsylvania Greyhound Lines of Virgimia, Inc., Penn- 
sylvania Greyhound Lines of Indiana, Inc., and Penn Bus Co., not to be printed, 
May 10, 1954, Div. 4. 

MC-F-5567, R. E. Lee, et al—Control; Sooner Freight Lines—Purchase (Portion) 
—Hearne Motor Freight Lines, Inc., not to be printed, May 20, 1954, Div. 4. 


83. Acquisition or Merger 


Commission has not applied a fixed formula for determining whether purchase 
price is reasonable, but has taken into consideration such elements as the manner of 
payment, resulting fixed charges, development cost and earnings record of vendor, 
effect on vendee’s ability to continue providing service, value of property in relation 
to vendee’s existing operations, manner in which acquired properties would be utilized 
and benefits to be derived by vendee and public. MC-F-5402, Donald Anderson— 
Control; A. & H. Truck Lines, Inc—Control and Merger—Hargis Truck Line, Inc., 
not to be printed, April 22, 1954, Div. 4. 

Acquisition and operation of line of railroad, and construction and operation 
of extension authorized. FD 18458, McCloud River R. Co. Acquisition and Opera- 
tion, etc., not to be printed, May 6, 1954, Div. 4. 

Denied, where transaction merely involves sale of duplicating rights. MC-F- 
5336, G. M. Duntley—Control; Pacific Freight Lines—Purchase—Best-Way Trans- 
portation, not to be printed, May 10, 1954, Div. 4. 

Approved upon conditions. MC-F-5620, John S. Rice—Control; Western Express 
—Purchase—Arnold A. Feblberg, not to be printed, May 10, 1954, Div. 4. 

Where vendor’s president would be employed by vendee as solicitor of sales 
for three years, such employment would at all times be subject to the direction of 
vendee’s board of directors, and the salary would be the same amount vendor’s 
president has received from vendor, held, such employment is not an indirect means 
of increasing the purchase price. MC-F-5123, Lewis W. and Crystal M. Tinkham— 
Purchase—C. E. Kirksey Motor Freight, Inc.; Fred G. and Bernice E. Timmer— 
Control; Michigan Express, Inc—Lease—Lewis W. and Crystal M. Tinkham, not to 
be printed, May 14, 1954, Div. 4. 

Denied on grounds that operations by vendees would be equivalent to establish- 
ment of new competitive services, would bear little resemblance to the services 
heretofore provided by vendor, would change the pattern of operations in the con- 
sidered area, and consequently would disrupt the competitive balance with harmful 
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effect on competing carriers. MC-F-5530, H. D. Winship and H. L. Spring—Control; 
Georgia Highway Express, Inc—Purchase (Portion)—Beck Motor Lines, Inc., not 
to be printed, May 18, 1954, Div. 4. 


APPROVED 


MC-F-5636, Carlos B. and Elba R. Grissom—Purchase (Portion)—Ellsworth 
Brothers Truck Lines, not to be printed, April 30, 1954, Div. 4. 

MC-F-5480, Joseph A. Booker—Purchase (Portion)—Atlantic Stages, Inc., not to 
be printed, May 11, 1954, Div. 4. 


84. Lease or Operating Contract 


Operation of railroad properties under contract approved. FD 18465, South 
Western R. Co. Operation, not to be printed, May 14, 1954, Div. 4. 


85. Dormant Franchises 


Reasons for non operation are not controlling of whether operating rights are 
dormant. MC-F-5539, Oil Transport Co—Purchase—Dan Davis, not to be printed, 
May 4, 1954, Div. 4. ; , 

Approved, upon condition that dormant portions of rights be cancelled. MC-F- 
5217, N. A. Waters and L. L. Waters—Control; O. L. D. Forwarding, Inc.—Purchase 
—jJohn C. Loer and Constance B. Loer, not to be printed, May 17, 1954, Div. 4. 











Recent Court Decisions 
By Warren H. Waaner, Editor 





Temporary authority in connection with motor carrier purchase may not be extended 
beyond 180 days. 


Stone’s Express, Inc. v. United States (No. 54-187-M). 


On May 25, 1954, a three-judge Court for the District of Massa- 
chusetts held that temporary authority to lease rights of another carrier 
pending purchase may not be extended beyond the original 180 days. 

Quoting from the opinion of the Court: 


On November 27, 1951, St. Johnsbury, a Vermont corporation, 
and Hinsch, a New York corporation, both common carriers oper- 
ating under Certificates of Public Convenience and Necessity issued 
by the Commission, filed a joint application under Section 5 of the 
Interstate Commerce Act, .. . for approval of a proposed purchase 
by St. Johnsbury of Hinsch’s certificate. Simultaneously with the 
filing of said application, St. Johnsbury and Hinsch sought tempo- 
rary authority under Section 210a (b) of the Interstate Commerce 
Act, . . . to conduct operations for which permanent authority was 
sought in the Section 5 application. On December 18, 1951, Divi- 
sion 4 of the Commission entered an order which granted the appli- 
cation under Section 210a (b) and authorized St. Johnsbury to 
lease all the operating rights of Hinsch for a period not exceeding 
180 days. On June 3, 1952, Division 4 entered an order extending 
the temporary authority previously granted by the December 18, 
1951 order until ‘‘* * * the application filed herein for authority 
under Section 5 of the Interstate Commerce Act is ‘finally deter- 
mined’ as that term is defined * * *’’ in 49 Code Fed. Regs. § 2.1 
to 2.3. By an order dated July 2, 1953, Division 4 denied the 
Section 5 application of St. Johnsbury and Hinsch, but subse- 
quent orders postponed the termination of St. Johnsbury’s tempo- 
rary authority granted by the December 18, 1951 and June 3, 1952 
orders until December 15, 1953. On January 19, 1954 the Commis- 
sion vacated and set aside the July 2, 1953 order of Division 4, and 
entered an order which approved the Section 5 application and 
extended the temporary authority previously granted to St. Johns- 
bury.... 

The sole issue presented by the plaintiff’s motion for judgment 
on the pleadings is whether or not the Commission properly granted 
St. Johnsbury temporary approval to lease all of Hinsch’s oper- 
ating rights for a period exceeding 180 days. The plaintiff argues 
that under the provisions of Section 210a (b) of the Interstate 
Commerce Act, the Commission is prohibited from granting a 
temporary approval beyond a period of 180 days. The defendants, 
on the other hand, contend that by the third sentence of Section 
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9(b) of the Administrative Procedure Act, 5 U. S. C. § 1008(b),? 
St. Johnsbury had the right to operate Hinsch’s properly under 
its temporary approval until such time as the Commission finally 
determined the Section 5 application for permanent authority. 

The clear and unambiguous language of Section 210a (b) of 
the Interstate Commerce Act and of Section 9(b) of the Adminis- 
trative Procedure Act, and their legislative history, compel us to 
hold that the third sentence of Section 9(b) does not apply to a 
temporary approval granted by the Commission under Section 
210a (b). 

The defendants rely solely on the temporary approval granted 
to St. Johnsbury by the Commission to sustain their contention that 
St. Johnsbury was a ‘‘licensee’’ within the meaning of the third 
sentence of Section 9(b) of the Administrative Procedure Act. 
Under the provisions of Section 210a (b), St. Johnsbury obtained 
the temporary approval to lease all the operating rights of Hinsch 
only by virtue of having previously filed a Section 5 application 
for permanent authority. The third sentence of Section 9(b), 
however, in using the words ‘‘In any case in which the licensee has 
* * * made timely and sufficient application for a renewal or a 
new license, * * *’’ indicates that the statute presupposes at the 
time of the filing of the application the existence of a license. 
(Italics ours). The language of the statute thus clearly reveals 
that it was designed to prevent a license in existence at the time 
of the filing of the application for a renewal or a new license from 
terminating until the agency has finally determined whether or 
not to grant the renewal or the new license. But, at the time St. 
Johnsbury filed its Section 5 application, it did not have a license 
permitting it to lease Hinsch’s operating rights. It obtained its 
temporary approval to lease all of Hinsch’s operating rights only 
after the Section 5 application had been filed. St. Johnsbury is 





_ 2“§$1008. Imposition of sanctions; determination of applications for 
licenses; suspension, revocation, and expiration of licenses. 
“In the exercise of any power or authority— 


* * * 


“(b) In any case in which application is made for a license required by 
law the agency, with due regard to the rights or privileges of all the interested 
parties or adversely affected persons and with reasonable dispatch, shall set 
and complete any proceedings required to be conducted pursuant to sections 
1006 and 1007 of this title or other proceedings required by law and shall 
make its decision. Except in cases of willfulness or those in which public 
health, interest, or safety requires otherwise, no withdrawal, suspension, revo- 
cation, or annulment of nap nines shall be lawful, unless, prior to the institu- 
tion of agency proceedings therefor, facts or conduct which may warrant such 
action shall have been called to the attention of the licensee by the agency in 
writing and the licensee shall have been accorded opportunity to demonstrate 
or achieve compliance with all lawful requirements. In any case in which the 
licensee has, in accordance with agency rules, made timely and sufficient appli- 
cation for a renewal or a new license, no license with reference to any activity 
of a continuing nature shall expire until such application shall have been finally 
determined by the agency. June 11, 1946, c. 324, § 9, 60 Stat. 242.” 
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not, therefore, a ‘‘licensee’’ within the meaning of the third 
sentence of Section 9(b) and does not have the right by virtue of 
that statute to lease Hinsch’s operating rights until the Commission 
finally determines the Section 5 application. 

In addition, the legislative history of the third sentence of 
Section 9(b) indicates that the statute was only intended to apply 
to licenses existing at the time of the filing of the application for 
a renewal or a new license. 

Also, prior to the passage of the Administrative Procedure 
Act, there is no doubt that under the facts of the instant case the 
Commission only had authority to grant a temporary approval for 
a period not exceeding 180 days by the provisions of Section 
210a (b). The defendants, therefore, in arguing that the Commis- 
sion now has authority to grant a temporary approval exceeding 
180 days by virtue of the enactment of the Administrative Proce- 
dure Act, in effect contend that the third sentence of Section 9(b) 
repeals Section 210a (b) by implication. The Supreme Court, 
however, has frequently stated that a statute will not be held to 
repeal a prior statute by implication unless no other reasonable 
construction is possible. 

A final contention of the defendants is that the Commission 
pursuant to Section 12 of the Administrative Procedure Act, 5 
U. 8. C. § 1011, published its interpretation of the third sentence 
of Section 9(b) in which it construed that sentence as being ap- 
plicable to temporary approvals granted under Section 210a (b). 
The contemporaneous and continued construction of the Commis- 
sion is entitled to great weight. United States v. Alabama Railroad 
Co., 142 U. S. 615 (1892) U. 8. v. Amer. Trucking Ass’ns., 310 
U. 8. 534 (1940). But, because the provisions of §§ 210a (b) and 
9(b) are unambiguous and their directions specific, ‘‘* * * there 
is no power to amend it by regulation.’’ Koshland v. Helvering, 
298 U. S. 441, 447 (1936) ; See Alaska Steamship Co. v. U. S., 290 
U. S. 256 (1933) ; Social Security Board v. Nierotko, 327 U. S. 358 
(1946). ‘*‘* * * Inconvenience or hardships, if any, that result 
from following the statute as written must be relieved by legisla- 
tion. It is for Congress to determine whether the Commission 
should have more authority * * *’’ with respect to the granting 
of temporary approvals under section 210a (b). United States v. 
Mo. Pac. R. Co., 278 U. S. 269, 277, 278 (1929). 

The plaintiff’s motion for judgment on the pleadings is granted 
and a permanent injunction will be entered requiring the Commis- 
sion to set aside and annul its order of January 19, 1954, insofar 
as that order continues the temporary operations authorized by the 
Commission. 





3“$ 1011. Impairment of rights; effect on other laws, separability; sub- 
sequent legislation; effective date. 

“* * * Every agency is granted all authority necessary to comply with 
the [equirements of this chapter through the issuance of rules or otherwise. 
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Commission’s decision in fruit and vegetable unloading charges at New York and 
Philadelphia remanded for clarification. 


Secretary of Agriculture v. United States, et al. (No. 480) 


On June 7, 1954, the Supreme Court remanded to the Commission 
its decision in I. & S. 5500, Unloading Charges on Fruits and Vegetables 
at New York and Philadelphia, 272 I. C. C. 648; 286 I. C. C. 119, for 
clarification. The opinion was written by Justice Frankfurter. The 
Chief Justice and Justices Black and Douglas would hold invalid and 
enjoin the order on the ground that the Commission had failed to deter- 
mine the reasonableness of the line-haul rates in light of the added un- 
loading charges. Justice Jackson did not participate. Quoting the 
opinion of the Court: 


‘*Five railroads which transport fruits and vegetables into 
New York and Philadelphia filed with the Interstate Commerce 
Commission schedules of charges for unloading services performed 
by them at these points. Various shippers and shipper organiza- 
tions, state commissions, and other interested parties, protested the 
proposed charges. The Secretary of Agriculture, acting on behalf 
of the affected agricultural interests, intervened. The Commission 
in due course approved the charges, 272 I. C. C. 648. On further 
consideration, the approved charges were cut roughly in half, 286 
I. C. C. 119. Complaints against even these reduced charges were 
then filed with the Commission, but these were dismissed by it on 
the basis of its prior decision, and this litigation to enjoin and set 
aside the Commission’s order followed. 28 U. S. C. sections 1336, 
2325. Numerous parties again intervened—the shipper and con- 
sumer interests on the side of the protestants, and the carriers in- 
volved on the side of the Commission. The three-judge district 
court, with Judge De Vane dissenting, upheld the Commission, 114 
F. Supp. 420. Direct appeals under 28 U. S. C. section 1253 
brought the cases here. 347 U.S. 902. 

‘‘The general rule is that it is the responsibility of the carrier, 
as part of the transportation service covered by the line-haul rate, 
to ‘deliver’ the goods by placing them in such a position as to make 
them accessible to the consignee. Normally unloading is not a part 
of the delivery and is performed by the consignee. In accordance 
with these principles, the railroad spots the car on the team track 
in its yards in the destination city, and the consignee is given ap- 
propriate free time in which to unload. In the case of private sid- 
ings, the railroad’s job ends when it has placed the car on the 
consignee’s siding. 

‘‘These are not inflexible rules. The law recognizes and re- 
fleets the practicalities of transportation by rail and the diversities 
to which they give rise. Prior to 1925, the railroads, in order to 
meet the demands of competitive transportation industries, per- 
formed the unloading without additional charge at specified points. 
In the case of Loading and Unloading Carload Freight, 101 I. C. C. 
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394, the Commission approved tariffs by the railroads abolishing 
free unloading at most of these points, and authorized the carriers 
to make an additional charge thereafter for performing the unload- 
ing at the consignee’s request. By the time the present proceeding 
was instituted, Philadelphia and New York were the only points 
where the carriers were still performing unloading without any 
charge in addition to the line-haul rate. 

‘‘The exception of these two cities was no aberration. It is 
the result of special conditions which exist in New York and Phila- 
delphia. The significance of these special conditions is at the heart 
of this controversy. 

‘*No railroads carrying fruits or vegetables into New York, 
except the New York Central, has a direct line into Manhattan. 
The roads transporting the bulk of the produce into New York, the 
Pennsylvania and Erie Railroads, terminate their lines on the 
Jersey side of the Hudson River. There, the cars are put on barges 
and floated across the river, either to be switched onto the carriers’ 
Manhattan team tracks or to be unloaded directly at the Duane 
Street piers. These pier terminals are leased by the city of New 
York to the various carriers and are strategically located adjacent 
to Washington Market, New York’s largest fruit and vegetable 
market. At the team tracks, according to the usual practice, the 
consignees do their own unloading. However, because of the in- 
adequacy of these facilities and because of the more advantageous 
location of the pier terminals, approximately 75 per cent of the 
fruits and vegetables coming into New York are directed to the 
pier stations. 

‘The procedure at the pier stations is as follows. When the 
floats are docked at the appropriate pier—this usually happens at 
night—work crews of the railroad begin to unload the cars and 
place the contents on the pier floor. The consignees are notified 
in advance of the arrival of their goods, and at specified times their 
trucks can come onto the pier floor to pick up their merchandise. 
Sales and auction facilities are also provided by the railroads, and 
some of the produce is immediately disposed of in this manner. In 
no event are the consignees allowed to unload the cars themselves; 
indeed the Commission has found that this would be ‘imprac- 
ticable.’ 

‘*At Philadelphia, the situation is somewhat different. Here 
there is no problem of water transportation, and the team track 
facilities where consignees can do their own unloading are not 
shown to be inadequate. However, in 1927, the Pennsylvania and 
the Baltimore & Ohio built competitive produce terminals, and, 
because of the special facilities available there, 95 per cent of the 
fruits and vegetables consigned to Philadelphia are now received at 
these stations. Each of these terminals has two platforms, one for 
produce intended for private sale, one for produce intended for 
auction sale. The unloading operations here are considerably 
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simpler and cheaper than at the New York piers; but, as in New 
York, all the unloading here is performed by the carriers. 

‘*Tt was in the light of this background that the carriers, faced 
by the sharply rising costs of the unloading operation, sought the 
Commission’s approval for special unloading charges at these two 
cities. Such charges, the carriers urged, would serve to bring New 
York and Philadelphia into line with the generally prevailing prac- 
tice—that consignees must either do their own unloading or, if they 
want the carrier to do it for them, they must be prepared to pay 
for it. 

‘‘The protestants, appellants here, do not challenge these gen- 
eral principles. It is their contention rather that at these particu- 
lar points the unloading is an essential part of delivery in that 
without it, the goods are not accessible to the consignees ; that there- 
fore the line-haul rate encompasses the unloading ; and, finally, that 
a service covered by the line-haul rate cannot be separately compen- 
sated unless the carriers show that the line-haul rate is inadequate 
to cover it. 

‘‘These are claims that must be met, and the real question be- 
fore us is whether the Commission has met them with an adequacy 
that satisfies the requirements of judicial review, limited though its 
scope may be. With respect to New York, the Commission’s find- 
ings clearly show that since the consignees were not permitted to 
do their own unloading, the goods were not accessible to them until 
unloaded by the carriers. Cf. United States v. United States Smelt- 
ing Co., 339 U. S. 186. Moreover, prior cases of the Commission 
dealing with the New York terminal have indicated that the un- 
loading cost there is an integral part of the through rate. See 
Fruits and Vegetables to Duane St., N. Y., 66 I. C. C. 135, 139; 
Erie R. Co. v. Alabama & V. R. Co., 98 I. C. C. 268, 272, 280-281. 
Yet the court below attributed to the Commission findings that ‘the 
line-haul service terminated when the cars reached the pier sta- 
tion,’ and that ‘unloading is an additional service, wholly distinct 
from delivery.’ 114 F. Supp., at 424. But the findings of the 
Commission, taken as a whole, do not support these statements. 

‘‘Prior cases where the Commission had sustained the impo- 
sition of unloading charges do not serve as useful precedents here. 
E.g., Loading and Unloading Carload Freight, supra. In those 
eases, there was an absence of circumstances to justify deviation 
from the normal rule that unloading is not part of delivery, and 
therefore the Commission was warranted in concluding that the 
carrier might impose a separate charge for the unloading where the 
consignee requested it. Here, however, because of the peculiar 
conditions prevailing at the New York piers, the unloading is an 
essential part of the delivery and hence is necessarily encompassed 
in the line haul. Instead of treating this situation on its own 
merits, the Commission appears to have relied too much on prior 
decisions dealing with the problem of unloading charges in different 
contexts. 
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‘* While the normal course for the Commission in dealing with 
a situation like the present would have been to re-examine the suffi- 
ciency of the line-haul rate, or to initiate a new division of the 
existing line-haul rate, the Commission was not precluded from 
following a procedure fairly adapted to the unique circumstances 
of this case. The Commission may not unnaturally have felt that 
it would be undesirable to revise the line-haul rate with its in- 
evitable effect on the entire tariff structure, in order to deal appro- 
priately with the special, localized situation presented at the New 
York piers. Or the Commission might well have thought that a 
redivision of the line-haul rate would not be appropriate for the 
substantial additional cost here involved. 

‘It is not necessary now to consider the Commission’s power, 
under appropriate findings, to approve such unloading charges 
without pursuing one of these courses. In dealing with technical 
and complex matters like these, the Commission must necessarily 
have wide discretion in formulating appropriate solutions. But 
we do say that while the Commission has adumbrated the reasons 
that commended these charges to its approval, the Commission has 
not adequately explained its departure from prior norms and has 
not sufficiently spelled out the legal basis of its decision. We do 
not know whether the Commission has disregarded its own findings 
that the unloading here is a prerequisite to delivery of the goods; 
or whether, in order to meet an unusual situation, the Commission 
has modified the normal doctrine that delivery is the responsibility 
of the carrier, see New England Coal & Coke Co. v. Norfolk & 
W. R. Co., 33 I. C. C. 276; or whether the Commission, for a reason 
not made explicit, has here deemed irrelevant the prevailing rule 
of its prior cases that a service necessarily encompassed by the line- 
haul rate cannot be separately restated without examining the suffi- 
ciency of the line-haul rate to cover it. See, e.g., Terminal Charges 
at Pacific Coast Ports, 255 I. C. C. 673; Unloading Lumber to 
New York Harbor, 256 I. C. C. 463. In short, the Commission has 
not explained its decision ‘with the simplicity and clearness through 
which a halting impression ripens into reasonable certitude. In 
the end we are left to spell out, to argue, to choose between conflict- 
ing inferences. Something more precise is requisite in the quasi- 
jurisdictional findings of an administrative agency. Beaumont, 
S. L. & W. Ry. Co. v. United States, 282 U. S. 74, 86; Florida v. 
United States, 282 U. S. 194, 215. We must know what a decision 
means before the duty becomes ours to say whether it is right or 
wrong.’ United States v. Chicago, M., St. P. & P. R. Co., 294 U. S. 
499, 510-511. 

‘‘ Appellants also contend that to permit separate charges to 
be imposed for the unloading of fruits and vegetables, while not 
imposing similar charges on other commodities unloaded at these 
points, violates sections 2 and 3 of the interstate commerce act. 
Since we have already concluded that the case should be remanded 
to the Commission, the Commission on remand should also make 
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more explicit findings as to the differences and similarities in the 
treatment accorded other commodities unloaded at these same 
points. If such commodities are unloaded ‘under substantially 
similar circumstances,’ the act requires that the charges imposed 
be the same. If, on the other hand, there are important differences 
in treatment justifying the imposition of different unloading 
charges or of no unloading charges at all, the Commission ought 
to find no difficulty in defining the differences. 

‘*Similarly, we deem it desirable that upon reconsideration of 
this controversy, the Commission should also be more explicit in 
stating the reasons that led it to assimilate, so far as these unload- 
ing charges are concerned, the situation at Philadelphia to that at 
New York. 

‘‘The judgment is vacated, and the cases are ordered to be re- 
manded to the Commission for further proceedings not inconsistent 
with this opinion.’’ 








Refusal to rehear impinges on due process—+ d to Commission for further hearing. 
Matlack v. United States, 119 F. Supp. 617. 


On March 31, 1954, a three-judge Court for the Eastern District of 


Pennsylvania remanded to the Commission for further hearing an ap- 
plication for authority to transport bulk liquids (except milk) and 
liquefied gas between Pennsylvania and New Jersey. 





Quoting from the opinion of the Court: 


Division 5 of the Commission granted various point-to-point 
or point-to-county authority for some of the liquid products testi- 
fied to. The remaining requested authority was denied generally 
on the ground that applicant’s burden of showing that the proposed 
service is required by public convenience and necessity was sup- 
ported by testimony too general and not sufficiently specific to per- 
mit findings upon which any additional authority could be granted ; 
that the needs of some of the shippers were not well defined nor 
susceptible of determination from the record and that some of the 
requirements testified to were mere possibilities. 

A review of the record leads, in some instances at least, to 
considerable difficulty in understanding the basis upon which the 
specific points to which transportation of certain products is to be 
limited were decided upon. It is neither feasible nor proper that 
this court set out an analysis of the entire record with respect to 
this criticism. An example or two will serve to make the point 
clear. 

The representative of the American Sugar Refining Company 
testified that the use of invert or liquid sugar by canneries and 
other food processors was rapidly expanding and that there was 
need for additional lined or stainless steel tank truck service into 
New Jersey from its Philadelphia plant. The witness stated that 
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his company was currently shipping to Bridgeton, Swedesboro, 
Cedarville, Bordentown and Trenton. He testified further that 
canneries were in process of changing over to liquid sugar at Mil- 
ford, Vincentown, Atlantic City and Petersboro. However, he was 
very careful to point out that the list of towns given above was 
only a partial list, that there were many other canneries located at 
different places in South Jersey and that a full list had not been 
made up since it was being rapidly added to. 

Division 5 recognized that a need for service to this producer 
had been established but limited the authority granted to the towns 
which the witness had actually named. No rational basis appears 
for so limiting this grant. It is a matter of common knowledge to 
the court and certainly should be to the Interstate Commerce Com- 
mission that South Jersey where these towns are located is sprinkled 
liberally with small towns of the character named in which can- 
neries are operated. Other canneries are situated in the same 
general area but beyond town limits. To so limit applicant’s 
authority on the ground that these were the only towns named 
and hence a present need was shown is to ignore the realities of 
the situation. Certainly the Commission has made no findings of 
fact as provided in the Administrative Procedure Act, 5 U. 8S. C. 
§ 1001 et seq., which would warrant the specific grants made and 
exclude all other potential places of use, even those located in the 
same general neighborhood. Not only is this conclusion completely 
arbitrary but it is directly contrary to a holding of the Commission 
itself in R. & F. Transportation Co., Extension—Liquid Sugar, 
No. MC-52907, decided by Division 5, July 30, 1951. There, the 
Commission recognized that the use of invert sugar is a rapidly 
expanding industrial operation and that in order to induce can- 
neries to convert their facilities to the use of liquid sugar and 
hence make customers of them, it is necessary to have adequate, 
flexible and expeditious transportation facilities at hand and that 
tank trucks are the only practicable means of providing such 
service. 

Another example of the approach of the Commission to its 
solution of the problems posed in this case is found in its treatment 
of the application of Matlack to carry chemicals between the two 
States. The assistant traffic manager of the General Chemical 
Division of Allied Chemical & Dye Corporation testified at some 
length on the need of his employer for tank truck facilities to 
carry heavy acids. This division operates six plants material to 
this application; one at Newall, Pa. makes nitric, sulfuric and 
muriatic acids; one at Marcus Hook, Pa. makes phosphoric acid; 
one at Johnsburg, Pa. makes alum; one at Camden, N. J. makes 
nitric, sulfuric and muriatice acids; one at Edgewater, N. J. makes 
nitric, muriatic and phosphoric acids; and one at Dundee, N. J. 
makes sulfuric acid. Purchases for resale of sulfuric acid are made 
at Palmerton, Pa. In the normal course of business, shipments are 
made by this company from the plant nearest the customer as a 
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result of which most of the traffic produced is intrastate. Frequent- 
ly, however, production interruptions of a given product occur at 
one plant or another and interstate shipment is made from the 
plant or plants remaining in production. The witness termed these 
business dislocations ‘‘emergencies.’’ That may be a proper de- 
scription from the standpoint of the producer. However, there is 
no testimony other than, considering the whole six plants and the 
overall production, that such interruptions occur very frequently 
and from the standpoint of the tank truck operator it would mean 
to him the opportunity to obtain a fair volume of tank truck inter- 
state business. The uncontradicted testimony was to the effect that 
while other truck lines have the necessary authority to serve the 
shipper and the shipper has been utilizing all such equipment as 
was usable in its business, such equipment fell far short of fulfill- 
ing the volume requirements. The report of Division 5 in this re- 
gard makes the following comment on this testimony, ‘‘General 
Chemical’s traffic moves, for the most part, in intrastate commerce 
and no real need has been shown for additional services in inter- 
state commerce other than moves of an emergency character.’’ No 
authority whatever to transport bulk chemicals was granted and 
this despite the additional testimony of requirements by three other 
producers of liquid chemicals of a character which cannot in any 
manner be included within the commodity limitations of the 
authority approved. As to the Union Carbide & Chemical Division 
of the Union Carbide & Chemical Corp. no adverse findings of any 
kind were made by Division 5 on the service requirements the 
witness for that company testified to on behalf of his employer and 
there is no reference made to this shipper’s requirements in the 
portion of the report devoted to an analysis of the needs shown 
or failing of establishment. There may indeed have been less than 
the required showing of need by this shipper but the Administra- 
tive Procedure Act, supra, requires the Commission to state that 
result and the reasons therefor. This court is left completely in 
the dark as to the facts determined by the Commission and such 
lack of findings precludes an intelligent disposition of this appeal 
by this court. 

Another difficulty that we have had with the report and order 
of the Interstate Commerce Commission is that we are left entirely 
in the dark as to any valid reason why the petition for reconsid- 
eration and for a further hearing was summarily dismissed. True 
it is, a blanket statement was made that the findings of Division 5 
were adequately supported by the evidence and that a further 
hearing was not shown to be warranted. It was as clear to the 
Commission as it is clear to us that Matlack in presenting its ap- 
plication relied upon the previous actions of the Commission in 
applications of this nature as to the manner in which it presented 
the application and the quantity and quality of the testimony 
adduced. Instead of pin-pointing the needs of each individual ship- 
per as to product, place of origin and ultimate destination, the 
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applicant here undertook to show, in accordance with the previously 
accepted methods approved by the Commission, the broad need of 
this particular service in the areas involved. 

In P. B. Mutrie Motor Transportation, Inc. Extensiou—Liquid 
Commodities, No. MC-31600 (Sub. No. 205), decided November 10, 
1959, Division 5 stated: 


‘It is true that applicant did not submit evidence showing a 
need for the proposed service on each and every commodity 
to each and every point in the area for which authority is 
sought, and, as pointed out by rail carriers protestants, no evi- 
dence was presented to show any traffic originating at points 
in New Hampshire, Vermont, or Maine. However, applicant’s 
tank vehicle service as evidenced by its past and present op- 
erations and by its stated intention for the future is for the 
most part different from that of other carriers in the area. It 
is designed to meet the peculiar needs of a special class of ship- 
pers who cannot adequately be served with ordinary equip- 
ment. In presenting shippers who are interested in the move- 
ment of a wide variety of liquid commodities, applicant has 
adopted a practical means of showing a general need for the 
proposed service. The impracticability of attempting to show 
definite need for the transportation of every commodity in 
the class, from and to every point involved, is evident.’’ 


The Government argues in its reply brief that this order was 
later limited by the Commission and therefore the decision is in- 
applicable, but completely ignores the fact that the petition for 
reconsideration granted by the Commission alleged and the Com- 
mission later found that the evidence totally failed to disclose any 
shippers in certain of the areas involved in the grant of authority. 
The Commission by its supplementary order did not overrule its 
approval of the method of proof outlined in its report of November 
10, 1950. In fact, it approved the method of proof of commodity 
destination and merely held that lacking proof of originating ship- 
ments the carrier could not pick up shipments in the areas in- 
volved. 

Likewise in the matter of T. I. McCormack Trucking Com- 
pany, Inc., Extension—Eastern States, No. MC-52458 (Sub No. 70), 
decided August 4, 1947, Division 5 stated: 


‘‘The rail carriers do not deny that there is need for appli- 
cant’s service beyond the scope of its present authority. They 
contend, however, that the authority granted should be limited 
to the transportation of the commodities and from and to the 
points for which the individual shippers have expressed an 
immediate and definite need. We do not agree with this con- 
tention. In presenting witnesses who are interested in the 
movement of a wide variety of liquid commodities, applicant 
has adopted a practical means of showing a general need for 
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the proposed service. The impracticability of attempting to 
show a definite need for the transportation of every commodity 
in the class, from and to every point involved, can well be 
realized. The record is convincing that the proposed service 
is and will be responsible to the public need, and will not ad- 
versely affect the services of other motor carriers in the area 
to be served. It has frequently been found that shippers are 
entitled to serve by motor carrier as well as by rail.’’ 


That the Interstate Commerce Commission has the right from 
time to time to change its policies cannot be questioned. The Su- 
preme Court of the United States in the case of Securities & Ex- 
change Commission v. Chenery Corp. et al., 318 U. S. 80-90, 87 
L. Ed. 626, has decided that an agency may from time to time 
promulgate standards expressing a more sensitive regard for what 
is right and what is wrong than those prevalent at a prior time. 
However, where, as here, an applicant relying in good faith upon 
previously determined standards, as expressed in previous written 
statements or conclusions of the agencies, acts in strict accordance 
with such standards, such applicant should not be precluded from 
an opportunity to meet the revised standards if, without notice, the 
agency determines upon new and perhaps more sensitive standards. 
This is all the more true where, as here, the applicant has stated 
in writing and unequivocally that it is in a position to meet such 
revised standards by competent evidence, if allowed the oppor- 
tunity to do so. 

The petition for reconsideration contains the following lan- 
guage : 


‘‘ Applicant adopted the only practical method of proving its 
case, namely by showing specific commodities, the volume in- 
volved, the territory involved and representative points within 
the territory. In line with prior decisions, this is sufficient. 


If your Commission believes that each and every point of 
origin and destination should be catalogued, then applicant 
is prepared to do so. Applicant requests that it be given a 
further opportunity to name and catalogue each point for 
your Commission. 


Applicant, however, believes that the present record will sup- 
port a much greater grant of authority but if additional proof 
is required by your Commission, then applicant requests that 
this case be set for further hearing at which time all facts 
necessary for appropriate determination will be furnished to 
your Commission. 


This request seems to us to be entirely reasonable. In fact, its 
denial impinges on due process. Having presented an application 
and having supported it by the quantity and quality of proof indi- 
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eated as necessary by previous Commission decisions, applicant had 
in the opinion of the examiner fully sustained its burden. At that 
point its only burden was to sustain the findings of the examiner. 
The exceptions filed by the rail protestants challenged only the 
sufficiency of the evidence to sustain the findings. We may assume 
in the absence of any specific findings by the Commission or allega- 
tions and proof by the protestants that the granting of the appli- 
cation would not adversely affect the protestants financially. No 
competing truck carriers opposed the application so we may also 
assume in the absence of findings by the Commission or of protest 
on the part of such truck carriers that they would not be adversely 
affected financially. Whether the applicant is in a position to 
establish by implementing the undisputed testimony presented by 
this record the necessity for the additional rights for tank truck 
service in interstate commerce is, of course, a matter for the sole 
determination of the Interstate Commerce Commission. In so far 
as the present application is concerned, we do not feel that the 
applicant received the consideration to which it was entitled and 
that the action of the Commission in summarily refusing the re- 
quest for reconsideration and rehearing under the particular facts 
of this case in effect denied the applicant a fair hearing. 

For the reasons set forth above, the order of the Interstate 
Commerce Commission will be set aside and the cause remanded for 
further proceedings not inconsistent with this opinion. 





General increases in intrastate rates need not follow interstate increases—cost of 
intrastate service versus interstate. 


Montana Citizens Freight Rate Association v. Board of Railroad Com- 
missioners, et al. (No. 9327) 


On May 5, 1954, the Supreme Court of Montana affirmed a decision 
of the lower district court wherein the latter held that the intrastate 
rates ordered by the Montana Commission to be increased the same per- 
centage as the Interstate Commerce Commission increased interstate 
rates in Ex Parte 175 were unjust, unreasonable, and discriminatory, 
and without sufficient evidence. The order of the Montana Commission 
was held invalid. 

Quoting from the opinion of the Montana Supreme Court: 


The interstate commerce commission in Ex Parte 175, reported 
in 284 I. C. C. 589, increased the rates and charges of the rail 
carriers operating in Montana by nine percent by granting a fifteen 
percent increase in lieu of a six percent increase previously granted 
subject to certain exceptions... . 

The Montana board of railroad commissioners after notice 
and hearing on an application made by the railroads granted a 
corresponding fifteen percent increase in the intrastate freight rates 
and charges in lieu of a previously granted six percent increase. . . . 








974 


I. C. C. PRACTITIONERS’ JOURNAL 





Plaintiff brought this action under R. C. M. 1947, § 72-125, 
in the district court of Cascade County against the board to have 
the intrastate rate as thus increased declared unjust, unlawful and 
unreasonable and for an injunction preventing the rates from being 
made effective... . 

The [lower] court found that the intrastate increase ‘‘ was 
based upon evidence of a similar increase granted by the interstate 
commerce commission in interstate rates, without any evidence of 
Montana conditions or any proper showing of necessity for the 
Montana intrastate rate increase.’’ Its findings and conclusions 
were substantially in the language of allegations made in the com- 
plaint. The court found that the conditions under which traffic 
moves in intrastate commerce in Montana are not comparable to 
the conditions under which traffic moves in interstate commerce 
generally by reason of geography, distance, population, sizes of 
cities, freight terminal facilities and the nature of Montana’s 
economy. 

The court found the rates established by the order of the Mon- 
tana board unjust, discriminatory and unreasonable and made 
without sufficient evidence and that the order was invalid. The 
decree directed restitution of all sums collected under the order 
pursuant to the offer and stipulation made at the trial... . 

The consequences of an intrastate rate increase by the state 
board are quite different from the standpoint of a shipper from an 
interstate rate increase by the interstate commerce commission. 
The reason for this difference is that the interstate commerce com- 
mission has the power and authority to declare a rate unreasonable 
or discriminatory retroactively and to compel reparation to a ship- 
per who has paid freight charges in excess of a reasonable rate. 
The state board has no such authority. Montana Horse Products 
Co. v. Great Northern Ry., 91 Mont. 194, 7 P. 2d 919. 

If the interstate commerce commission makes a mistake and 
authorizes a rate increase that is later determined to be unreason- 
able the shipper is not without remedy. As to an increase of intra- 
state rates by the state board without proper evidence the mistake 
cannot be rectified so far as one who has already paid the unreason- 
able rate is concerned. So while the interstate commerce commis- 
sion may increase interstate rates for general revenue purposes 
without establishing a fully developed rate case as to each item in 
each freight rate (King v. United States, 344 U. S. 254, 97 L. Ed. 
301; New England Divisions Case, 261 U. S. 184, 67 L. Ed. 605; 
United States v. Louisiana, 290 U. S. 70, 78 L. Ed. 181), that rule 
does not apply to the state board in fixing intrastate rates. 

A careful study of the record, including the exhibits placed 
before the board, convinces us that the board leaned too heavily, if 
not entirely, upon the action taken by the interstate commerce 
commission as to interstate rates and did not require independent 
proof on matters essential to warrant an increase in intrastate rates 
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and charges. The state board took for granted, or indulged the 
assumption, that the intrastate rate was properly related to the 
interstate rate prior to the change made in the latter, and that to 
maintain this relationship the intrastate rate had to be increased 
exactly the same as the interstate rate. In any event, with the ex- 
ception of livestock, that is what the board did. The order of the 
board contains this significant statement: ‘‘We repeat our state- 
ment in order No. 2310, this docket, where we said, ‘We do not 
want our action here to be considered as any waiver of our right 
to require the applicants in a proper case to justify their positions 
by satisfactory and substantial evidence, including intrastate costs 
of service and value of plant used for intrastate service.’ ’’ 

The proper time for the carriers to justify their request for 
increased rates by satisfactory and substantial evidence was at the 
hearing on their application which was then being considered. 
The board has no authority to grant an automatic raise in intrastate 
rates simply because the interstate commerce commission had grant- 
ed a raise in interstate rates. In other words, the mere disparity 
between the interstate rates and the intrastate rates does not com- 
pel the state board to grant an increase so as to remove the dis- 
parity. North Carolina v. United States, 325 U. S. 507, 89 L. Ed. 
1760. ... 

The railroads introduced evidence of expert witnesses that in 
their opinion the increase requested will not be in excess of maxi- 
mum reasonable rates, and that it would not cause traffic to be 
diverted to other forms of transportation and that the increase is 
necessary to enable the railroads to render service at the lowest 
cost consistent with the furnishing of such service. These state- 
ments are in the nature of conclusions and are of little weight 
unless supported by evidence showing factual data. 

As was said in B. & O. R. R. v. United States, 298 U. S. 349, 
378, 80 L. Ed. 1209: ‘‘And they [appellees] rightly say that 
opinions of experts unsupported by adequate actual tests may not 
safely be substituted for concrete data.’’ To the same effect is The 
Minnesota Rate Cases, 230 U. 8. 352, 57 L. Ed. 1511. 

No attempt will be made to give a resume of the evidence. We 
have considered all of the evidence including the exhibits and agree 
with the trial judge that there is no evidence showing the necessity 
for an increase in intrastate freight rates, or if so, how much of an 
increase is necessary. In fact the board conceded as much when it 
made the reservation in its order above referred to. There was no 
breakdown of operating revenues, gross or net, or operating ex- 
penses, gross or net, allocated to Montana. There was no showing 
made as to what proportion of the cost of operating the railroads 
should be borne by Montana intrastate traffic or whether Montana 
intrastate traffic is now bearing its fair share of the operating costs 
or whether the revenue from Montana intrastate traffic should be 
increased in order to produce a fair return to the carriers upon the 
fair value of their property devoted to intrastate traffic, or if so, 
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how much. From all that appears in the record the carriers are 
already receiving sufficient net income to yield to them a fair return 
on the fair value of their property. 

In the case of King v. United States, 344 U. 8. 254, 97 L. Ed. 
301, the court pointed out that where the conditions under which 
interstate and intrastate traffic move are substantially the same 
with respect to all factors bearing upon the reasonableness of the 
rates, then the reasonableness of the intrastate rate need not be 
dealt with specifically and there need not be a separation of intra- 
state and interstate costs and revenues. Here it was shown that 
both types of shipments move over the same rails, are handled by 
the same trains and the same crews, but there is the additional evi- 
dence offered by plaintiff and which stands uncontradicted that 
there are differences between intrastate and interstate traffic in 
Montana. 

The verified statement of O. C. Garlington, traffic manager of 
the Missoula Mercantile Company, introduced in evidence on be- 
half of plaintiff, pointed out that ‘‘the cost of pickup and delivery 
in Montana over uncongested streets and well maintained paved 
highways should not be measured by the conditions prevailing in 
heavily populated states and overcrowded cities where pickup and 
delivery service necessitates long hauls through dense traffic often 
entailing long delays and waiting at congested loading and unload- 
ing docks all of which is costly.’’ He also pointed out that econo- 
mies effected by the abandonment of local freight train service in 
Montana and the substitution of trucking service has contributed 
much toward lowering the operating costs and increasing efficiency. 

The railroads contend that they are unable to apportion the 
costs, expenses and revenues. Difficulties in obtaining an exact 
breakdown do not absolve them from the responsibility of coming 
forward with the best obtainable figures. Sworn reports are filed 
with the Montana board which contain such breakdowns. The car- 
riers claim that they are arbitrary figures and are not accurate. 

Rate making is not an exact science. There is some speculation 
in all cases as to whether a given rate will produce a fair rate of 
return and no more. Even the interstate commerce commission in 
this very case had doubts about the accuracy of the fifteen percent 
increased rates and was unwilling to prescribe them as the rates 
within the meaning of the Arizona Grocery Company Case. Like- 
wise the commission was unwilling to project the rates into the 
future beyond February 28, 1954. It is significant that the inter- 
state commerce commission’s order does not state that any assump- 
tion is made by it that similar increases will be ordered by the state 
boards as it did in the order involved in the King Case, supra. 
Additionally, the members of the commission were not in agreement 
upon all phases of the report. Commissioner Aitchison stated his 
views as follows: ‘‘I concur generally in the foregoing report, but 
cannot agree that the revenue needs of the petitioning railroads in 
the three rate territories are so equal as to warrant a uniform, 
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Nation-wide increase in rates. The revenue needs of the railroads 
in the eastern district are greater than in the southern or western 
districts, as the report makes entirely clear. This difference in finan- 
cial condition should be recognized by the Commission. Further- 
more: the uniform increase authorized, an additional 6 percent in 
the eastern district, and 9 percent elsewhere, is unjust, as it un- 
necessarily penalizes the traffic in those territories in which the 
railroads are relatively the more prosperous. I would make the 
increase in the eastern district 15 percent, as authorized by the 
report, but not over 12 or 13 percent elsewhere. Corresponding 
modifications should be made in the maximums prescribed. Com- 
missioner Mahaffie authorizes me to state that he joins in this ex- 
pression.’’ 284 I. C. C. 666. 

But the rule is as stated by Beale and Wyman in their treatise 
on Railroad Rate Regulation, § 466, p. 455: ‘‘The fact that an 
exact mathematical computation of the cost is impossible is imma- 
terial; the cost must be found, as best it may be, before the reason- 
ableness of the local rate can be determined. ‘There are many 
things that have to be determined by court and jury in respect to 
which mathematical accuracy is not possible.’ Chicago, M. & St. 
P. Ry. v. Tompkins, 176 U. 8. 167, 44 L. Ed. 418.”’ 

In the Tompkins Case the court said: ‘‘We think therefore, 
there was error in the failure to find the cost of doing the local 
business, and that only by a comparison between the gross receipts 
and the cost of doing the business, ascertaining thus the net earn- 
ings, can the true effect of the reduction of rates be determined.’’ 

In the Minnesota Rate Cases, 230 U. S. 352, 466, 57 L. Ed. 
1511, the court said: ‘‘ While accounts have not been kept so as to 
show the relative cost of interstate and intrastate business, giving 
particulars of the traffic handled on through and local trains, and 
presenting data from which such extra cost, as there may be, of 
intrastate business may be suitably determined, it would appear 
to have been not impracticable to have had such accounts kept or 
statistics prepared at least during test periods properly selected. 
It may be said that this would have been a very difficult matter, 
but the company having assailed the constitutionality of the state 
acts and orders was bound to establish its case, and it was not en- 
titled to rest on expressions of judgment when it had it in its power 
to present accurate data which would permit the court to draw the 
right conclusion. * * * 

‘* As neither the share of the expenses properly attributable to 
the intrastate business, nor the value of the property employed in 
it, was satisfactorily shown, and hence it did not appear upon the 
facts proved that a fair return had been denied to the company, 
we are of the opinion that the complainant failed to sustain his 
bill.’’ 

As above noted, if the interstate commerce commission increase 
proves to be an unreasonable rate and produces more than a fair 
return, an interstate shipper may obtain reparation, but if the 
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how much. From all that appears in the record the carriers are 
already receiving sufficient net income to yield to them a fair return 
on the fair value of their property. 

In the case of King v. United States, 344 U. S. 254, 97 L. Ra 
301, the court pointed out that where the conditions under which 
interstate and intrastate traffic move are substantially the same 
with respect to all factors bearing upon the reasonableness of the 
rates, then the reasonableness of the intrastate rate need not be 
dealt with specifically and there need not be a separation of intra. 
state and interstate costs and revenues. Here it was shown that 
both types of shipments move over the same rails, are handled by 
the same trains and the same crews, but there is the additional evi- 
dence offered by plaintiff and which stands uncontradicted that 
there are differences between intrastate and interstate traffic in 
Montana. 

The verified statement of O. C. Garlington, traffic manager of 
the Missoula Mercantile Company, introduced in evidence on be- 
half of plaintiff, pointed out that ‘‘the cost of pickup and delivery 
in Montana over uncongested streets and well maintained paved 
highways should not be measured by the conditions prevailing in 
heavily populated states and overcrowded cities where pickup and 
delivery service necessitates long hauls through dense traffic often 
entailing long delays and waiting at congested loading and unload- 
ing docks all of which is costly.’’ He also pointed out that econo- 
mies effected by the abandonment of local freight train service in 
Montana and the substitution of trucking service has contributed 
much toward lowering the operating costs and increasing efficiency. 

The railroads contend that they are unable to apportion the 
costs, expenses and revenues. Difficulties in obtaining an exact 
breakdown do not absolve them from the responsibility of coming 
forward with the best obtainable figures. Sworn reports are filed 
with the Montana board which contain such breakdowns. The car- 
riers claim that they are arbitrary figures and are not accurate. 

Rate making is not an exact science. There is some speculation 
in all cases as to whether a given rate will produce a fair rate of 
return and no more. Even the interstate commerce commission in 
this very case had doubts about the accuracy of the fifteen percent 
increased rates and was unwilling to prescribe them as the rates 
within the meaning of the Arizona Grocery Company Case. Like- 
wise the commission was unwilling to project the rates into the 
future beyond February 28, 1954. It is significant that the inter- 
state commerce commission’s order does not state that any assump- 
tion is made by it that similar increases will be ordered by the state 
boards as it did in the order involved in the King Case, supra 
Additionally, the members of the commission were not in agreement 
upon all phases of the report. Commissioner Aitchison stated his 
views as follows: ‘‘I concur generally in the foregoing report, but 
cannot agree that the revenue needs of the petitioning railroads in 
the three rate territories are so equal as to warrant a uniform, 
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Nation-wide increase in rates. The revenue needs of the railroads 
in the eastern district are greater than in the southern or western 
districts, as the report makes entirely clear. This difference in finan- 
cial condition should be recognized by the Commission. Further- 
more: the uniform increase authorized, an additional 6 percent in 
the eastern district, and 9 percent elsewhere, is unjust, as it un- 
necessarily penalizes the traffic in those territories in which the 
railroads are relatively the more prosperous. I would make the 
inerease in the eastern district 15 percent, as authorized by the 
report, but not over 12 or 13 percent elsewhere. Corresponding 
modifications should be made in the maximums prescribed. Com- 
missioner Mahaffie authorizes me to state that he joins in this ex- 
pression.’’ 284 I. C. C. 666. 

But the rule is as stated by Beale and Wyman in their treatise 
on Railroad Rate Regulation, § 466, p. 455: ‘‘The fact that an 
exact mathematical computation of the cost is impossible is imma- 
terial; the cost must be found, as best it may be, before the reason- 
ableness of the local rate can be determined. ‘There are many 
things that have to be determined by court and jury in respect to 
which mathematical accuracy is not possible.’ Chicago, M. & St. 
P. Ry. v. Tompkins, 176 U. S. 167, 44 L. Ed. 418.’ 

In the Tompkins Case the court said: ‘‘We think therefore, 
there was error in the failure to find the cost of doing the local 
business, and that only by a comparison between the gross receipts 
and the cost of doing the business, ascertaining thus the net earn- 
ings, can the true effect of the reduction of rates be determined.’’ 

In the Minnesota Rate Cases, 230 U. 8. 352, 466, 57 L. Ed. 
1511, the court said: ‘‘ While accounts have not been kept so as to 
show the relative cost of interstate and intrastate business, giving 
particulars of the traffic handled on through and local trains, and 
presenting data from which such extra cost, as there may be, of 
intrastate business may be suitably determined, it would appear 
to have been not impracticable to have had such accounts kept or 
statistics prepared at least during test periods properly selected. 
It may be said that this would have been a very difficult matter, 
but the company having assailed the constitutionality of the state 
acts and orders was bound to establish its case, and it was not en- 
titled to rest on expressions of judgment when it had it in its power 
to present accurate data which would permit the court to draw the 
right conclusion. * * * 

“*As neither the share of the expenses properly attributable to 
the intrastate business, nor the value of the property employed in 
it, was satisfactorily shown, and hence it did not appear upon the 
facts proved that a fair return had been denied to the company, 
i are of the opinion that the complainant failed to sustain his 
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As above noted, if the interstate commerce commission increase 
proves to be an unreasonable rate and produces more than a fair 
return, an interstate shipper may obtain reparation, but if the 
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intrastate rate be increased to the same extent and it is later shown 
to be unreasonable or to produce more than a fair return, the intra. 
state shipper who has paid the excessive charge or rate is remedileg, 

In the briefs much reliance is placed upon the cases of North 
Carolina v. United States, 325 U. S. 507, 89 L. Ed. 1760, and King 
v. United States, 344 U. S. 254, 97 L. Ed. 301. Both of these cage 
were brought under section 13 of the Transportation Act, 49 U. §, 
C. A. That section authorizes the interstate commerce commission 
to set aside intrastate rates when they are found to cause undue, 
or unreasonable advantage, preference, or prejudice as between 
persons or localities in intrastate commerce on the one hand, or 
undue, unreasonable, or unjust discrimination against interstate or 
foreign commerce. 49 U.S. C. A., § 13, par. 4. 

Under the statute it is clear that advantage, preference or dis. 
crimination standing alone is not sufficient justification for inter. 
ference with intrastate rates. It is only when there is undue or 
unreasonable advantage, preference or prejudice, or undue, w- 
reasonable or unjust discrimination shown that justifies interven- 
tion by the interstate commerce commission. No such showing 
appears here. . . 

The district court was right in holding the order of the state 
board invalid. The judgment and decree appealed from is affirmed. 





List of New Members * 


an W. Applegarth, (A), Allen, 
hes and Selander, 1726 Dime Build- 
ing, Detroit 26, Michigan. 
oseph F. Bassano, Sr., (B), 314 South 
“eth Street, Lindenhurst, a ms Se 

Parker Brownell, (A), 15 Broad. Street, 
New York 5, N. Y. 

Lawrence V. Burton, (B), a Sherwood 
Terrace, Yonkers 4, N. 

Roy D. Carrier, (B), Seiecit Manager, 
Crey. Van Lines, Inc., 900 Porter Build- 
ing, Kansas City, Missouri. 

Frank Catanzarite, (A), 712 Board of 
sue Building, Indianapolis 4, Indi- 


Robert J. Corber, (A), 1100 Shoreham 
Building, Washington 5, D. C. 

Robert J. Dryden, (B), Frt. Rate 
Analyst, Southern Pacific Railroad Co., 
317 Pacific Electric Building, Los 
Angeles 14, California. 

J. W. Durden, (A), Kelley Building, Ft. 
Smith, Arkansas. 

Fred W. Durrer, (B), A. T. M., Ford 
Motor Co., Richmond Assembly Plant, 
1414 South 10th Street, Richmond, 
California. 

Alvin Jay Feldman, (A); h East 36th 
Street, New York 16, N 

Frederick, J. Flagler, (B), , a 
High Point, Thomasville & Denton 
RR. Co., Box 671, High Point, North 
Carolina. 

Raymond M. Green, 349 North Maple 
Avenue, East Orange, New Jersey. 

Thomas Harper, (A), Kelley Building, 
Fort Smith, Arkansas. 

Donald R. Jones, (A), 1140 W. Diversey 
Parkway, Chicago, Illinois. 

William Q. Keenan, (A), 54 Meadow 
Street, New Haven, Connecticut. 


Oscar Lewis, (B), Plant Traffic Agent, 
Solvay Process Division, Allied Chemi- 
cal & Dye Corp., P. O. Box 271, Baton 
Rouge, Louisiana. 

David E. Lund, (A), 1314 Rosedale Ave- 
nue, Madison, Wisconsin. 

David I. Mackie, (A), Chairman, East- 
ern Railroad a 143 Liberty 
Street, New York Y. 

Louis A. Mankus, AS, M0 Bell Building, 
Cheyenne, Wyoming 

Charles B. Myers, (Ay "2106 Field Build- 
ing, Chicago 3, Illinois. 

Roy M. Olson, (B), 4934 Lunt Avenue, 
Skokie, Illinois. 

Darrell E. Porter, (B), Wabash Railroad 
Company, 513 Merchants Bank Bldg., 
Indianapolis 4, Indiana. 

Fred W. Purdom, (B), Traffic Agent, 
Intercity Auto Freight, Inc. 1540 
ae Avenue, South, Seattle 4, Wash- 


Jack ve Sandell, (B), 14633 Killion St., 
Van Nuys, California. 

Harold W. Sands, (B), Rate Clerk, The 
Coca-Cola Company, 963 E. 4th Street, 
Los Angeles 13, California. 

Fred H. Streeter, (B), 4421 
Lane, Cincinnati 29, Ohio 

Richard C. Sughrue, (A), 1426 G Street, 
N. W., Rm. 617, Washington 5, D. C. 

Jerome P. Wetzstein, (B), President, 
Long Island Motor aN Corp., 
Beaver Road, Jamaica 3 

Frank C. Wicklund, (B), T. M., : OS 
Iron Works, Inc., 8531 East Marginal 
Way, Seattle, Washington. 

Jerry R. Zbikowski, (B), A. T. M., 
Traffic Department, Sun Chemical 
Corporation, Sun Chemical Bldg., 10th 
Ny ¢ 44th Ave., Long Island City i, 


Reading 


REINSTATED TO MEMBERSHIP 


Robert F. Caldwell, 8506-27th Avenue, 
N. E., ‘Seats 5, Washington. 


*Elected to membership May, 1954. 


Berthel C. Johnson, (B), 3409-13th Place, 
S. E., Apt. 202, Washington 20, D. C. 





Meetings of Regional Chapters 


District No. 1 Chapter 


Robert J. Fletcher, President, Boston & Maine Railroad, 150 Cause. 
way Street, Boston, Massachusetts. 


Atlanta 


Rupert L. Murphy, Chairman, T. M., Georgia-Alabama Textile 
Traffic Association, Citizens & Southern National Bank Building, At. 
lanta, Georgia. 


Baltimore Chapter 


Laurence A. Kraff, Chairman, Hinde & Dauch Paper Company, 
3400 East Biddle Street, Baltimore 13, Maryland. 

Meets third Thursday of each month, September through May, at 
8:00 P. M., Association of Commerce Building, 22 Light St. Out of 
town members are cordially invited. 


Chicago Chapter 


Eugene Landis, Chairman, G. T. M., International Minerals & Chemi- 
eal Corporation, 20 North Wacker Drive, Chicago, Illinois. 

Meets : 12:15 P. M. Second Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. Out of town members are cor- 
dially invited to attend the luncheon and meeting. 


Denver Chapter 


Floyd F. Beyers, Chairman, A. T. M., Public Service Company, 
15th & Champa Streets, Denver 1, Colorado. 

Meets: Third Tuesday of each month at 12:15 P. M., Albany Hotel. 
Out-of-town members are cordially invited to attend the luncheon and 
meeting. 


District of Columbia Chapter 


John Donelan, Chairman, Pope, Ballard & Loos, Munsey Building, 
Washington 4, D. C. 

Meets bi-monthly, second Tuesday. 
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D. C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10:30 of the day of 
the luncheon so that reservation can be made. 


N. B.: Members within each of the several districts may at their own expense 
with the approval of the vice-president of the district, organize and maintain district 
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Florida 

T. C. Maurer. Chairman, 227 West Forsyth Street, Jacksonville, 

Florida. 
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26, Michigan. ; ; 

Dinner meetings held bi-monthly, at Hotel Detroit Deland, Detroit, 
Michigan. 
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and August in the Transportation Department of the Kansas City Cham- 
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Out-of-town members are cordially invited to attend these meetings. 
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Harry F. Newmiller, Suite 1540-12 South 12th Street, Philadelphia 
1, Pennsylvania. 

Meets: Third Thursday of each month (except June, July and 
August) at 7:30 P. M., in the Philadelphia Traffic Club, Hotel Ben 
Franklin, Philadelphia, Pennsylvania. 
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Pittsburgh 30, Pennsylvania. 
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North Texas 


C. S. Edmonds, Chairman, Fort Worth Club Building, Ft. Worth, 
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Meets: At time and place fixed by Chapter’s Executive Committee, 
Puget Sound 


Olav Ekrom, Chairman, 557 Roy Street, Seattle, Washington. 

Meets: Third Tuesday of each month—Dinner Meeting 6 :00 P. M, 
Stewart Hotel. Out-of-town members are cordially invited to attend 
the dinner and meeting. 
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San Francisco, California. 
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Meets: First Wednesday of each month at 12:00 P. M., 9th Floor, 
Occidental Building, 1151 South Broadway, Los Angeles, California 
Out-of-town members are cordially invited to attend. 


Richmond, Virginia Chapter 


L. E. Galaspie, President, G. T. M., Reynolds Metals Company, 
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Revised Rules of the Supreme Court 
of the United States 


PART |. THE COURT 
1 
Clerk 


1. The clerk of this court shall reside and keep the office at the 
seat of the National Government, and he shall not practice as attorney 
or counsellor in any court, while he continues in office. 

2. The clerk shall not permit any original record or paper to be 
taken from the office, except temporarily for purposes of printing, an< 
except, on proper application from counsel or from the clerk or tle 
presiding judge of a court below whose judgment is sought to be “e- 
viewed, for return to such court, after the conclusion of the proceedigs 
in this court. Original or file copies of pleadings, papers, or briefsmay 
not be withdrawn by litigants. 

8. The clerk’s office will be open from 9:00 A. M. to 5:00P. M. 
Mondays through Fridays, and from 9:00 A. M. to noon on Saurdays, 
legal holidays excepted. 


2 
Library 


1. The library for the bar shall be open to membrrs of the bar 
of this court, to members of Congress, and to law officers »f the executive 
or other departments of the Government. 

2. The library shall be open during such times 4s the reasonable 
needs of the bar require and shall be governed by thy regulations made 
by the librarian with the approval of the chief justice. 

3. Books may not be removed from the building. 


3 
Term 


1. The court will hold an annual term commencing on the first 
Monday in October of each year and may hold such adjourned or special 
terms as may be necessary. 

2. The court will at every term announce the date after which no 
case will be called for argument, or be submitted for decision at that 
term, unless otherwise ordered for specia] cause shown. 


_ 8. At the end of each term, all cases on the docket shall be con- 
tinued to the next term. 


_ 


Adopted April 12, 1954. Effective July 1 1954. 
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4 
Sessions, Quorum, and Adjournments 


1. Open sessions of the court will be held at noon on the firs 
Monday in October of each year, and thereafter as announced by the 
court. When the court is in session to hear arguments, it sits from 
noon until two; recesses until half-past two; and adjourns for the day 
at half-past four. 

2. The court will not hear arguments or hold open sessions op 
Saturday. 

3. In the absence of a quorum, on any day appointed for holding 
a session of the court, the justices attending (or, if no justice is present, 
the clerk or a deputy clerk) may adjourn the court until there is a 
quorum. 

4. The court may, in appropriate instances, direct the clerk or the 
marshal to announce recesses and adjournments. 


PART Il. ATTORNEYS AND COUNSELLORS 
5 
Admission to the Bar 


1. ‘t shall be requisite to the admission of attorneys or counsellors 
to practie in this court, that they shall have been such for three years 
past in the highest court of a State, Territory, District, Commonwealth, 
or Possessim, and that their private and professional characters shall 
appear to be good. 

2. In advance of appearing for admission, each applicant shall 
file with the chrk (1) a certificate from the presiding judge or clerk 
of the proper court evidencing his admission to practice there and thet 
he is presently in good standing, and (2) his personal statement, on the 
form approved by the court and furnished by the clerk, which shall be 
indorsed by two manbers of the bar of this court who are not related 
to the applicant. 

3. Admissions W]l be granted only upon oral motion by a member 
of the bar in open cour, and upon his assurance that he is satisfied that 
the applicant possesses fhe necessary qualifications. 

4. Upon being adm‘tted, each applicant shall take and subseribe 
the following oath or affirmation, viz: 

I, , do solemnly swear (or affirm) that 
I will demean myself, as an attorney and counsellor of this court, up 
rightly, and according to law; and that I will support the Constitutio 
of the United States. 

See Rule 52 (f) for fee required. 
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6 
Admission of Foreign Counsel 


An attorney, barrister, or advocate who is qualified to practice in 
the courts of any foreign state may be specially admitted to the bar of 
this court for purposes limited to a particular case. He shall not, how- 
ever, be authorized to act as attorney of record. In the case of such 
applicants, the oath shall not be required and there shall be no fee. 
Such admissions shall be only on motion of a member of the bar of this 
court, notice of which signed by such member and reciting all relevant 
facts shall be filed with the clerk at least three days prior to the motion. 


7 
Clerks to Justices not to Practice 


No one serving as a law clerk or secretary to a justice of this court 
shall practice as an attorney or counsellor in any court or before any 
agency of government while continuing in that position; nor shall he 
after separating from that position practice as an attorney or counsellor 
in this court until two years have elapsed after such separation; nor 
shall he ever participate, by way of any form of professional consulta- 
tion and assistance, in any case that was pending in this court during 
the period that he held such position. 


8 
Disbarment 


Where it is shown to the court that any member of its bar has been 
disbarred from practice in any State, Territory, District, Commonwealth, 
or Possession, or has been guilty of conduct unbecoming a member of 
the bar of this court, he will be forthwith suspended from practice be- 
fore this court. He will thereupon be afforded the opportunity to show 
good cause, within forty days, why he should not be disbarred. Upon 
his response to the rule to show cause, or upon the expiration of the 
forty days if no response is made, the court will enter an appropriate 
order; but no order of disbarment will be entered except with the con- 
currence of a majority of the justices participating. 


PART Ill. ORIGINAL JURISDICTION 
9 
Procedure in Original Actions 
1, This rule applies only to actions within the original jurisdiction 


of the court under the Constitution. Original applications for writs in 


aid of the court’s appellate jurisdiction are governed by Part VII of 
these rules. 


2. The form of pleadings and motions in original actions shall be 
governed, so far as may be, by the Federal Rules of Civil Procedure, 
aud in other respects those rules, where their application is appropriate, 
may be taken as a guide to procedure in original actions in this court. 


die: 


3. The initial pleading in any original action shall be prefaced by 
a motion for leave to file such pleading, and both shall be printed jp 
conformity with Rule 39. A brief in support of the motion for leaye 
to file, which shall comply with Rule 39, may be filed with the motion 
and pleading. Sixty copies of each document, with proof of service as 
prescribed by Rule 33, are required, except that, where the adverse party 
is a State, service shall be made on the governor and attorney general 
of such State. 

4. The case will be placed upon the original docket when the mo- 
tion for leave to file is filed with the clerk. The docket fee must be paid 
at that time, and the appearance of counsel for the plaintiff entered. 

5. The adverse party or parties may, within sixty days after re 
ceipt of the motion for leave to file any allied documents, file sixty 
printed copies of a brief or briefs in opposition to such motion, which 
shall conform to Rule 39. When such brief or briefs in opposition have 
been filed, or the time within which they may be filed has expired, the 
motion, pleading and briefs shall be distributed to the court by the clerk. 
The court may thereafter grant or deny the motion or set it down for 
argument. 

6. Additional pleadings may be filed, and subsequent proceedings 
had, as the court shall direct. 

7. Any process against a State issued from the court in an original 
action shall be served on the governor and attorney general of such State. 

8. A summons issuing out of this court in any original action shall 
be served on the defendant sixty days before the return day set out 
therein; and if the defendant, on such service of the summons, shall not 
respond by the return day, the plaintiff shall be at liberty to proceed 
ex parte. 


PART IV. JURISDICTION ON APPEAL 
10 
Appeal—How Taken 


1. An appeal permitted by law to this court shall be taken by filing 
a notice of appeal, in the form and at the place prescribed by this rule. 

2. The notice of appeal shall be in three parts: (a) It shall specify 
the party or parties taking the appeal; shall designate the judgment or 
part thereof appealed from, giving its date and the time of its entry; 
shall specify the statute under which the appeal to this court is taken; 
and, if in a criminal case, shall include a general statement of the offense, 
the sentence imposed, and the place of confinement if the defendant 
below is in custody. (b) It shall include a designation of the portions 
of the record to be certified by the clerk of the lower court to this court. 
(ce) It shall set forth the questions presented by the appeal, expressed 
in the terms and circumstances of the case but without unnecessary de- 
tail. The statement of the questions should be short and concise, should 
not be repetitious, and should not resemble in form or particularity the 
former assignments of error which are abolished by paragraph 4 of this 
rule. The statement of a question presented will be deemed to include 
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every subsidiary question fairly comprised therem. Only the questions 
set forth in the notice of appeal or fairly comprised therein will be con- 
sidered by the court. The notice of appeal shall include proof of service 
on all adverse parties as prescribed by Rule 33. A failure to comply 
with these requirements will be a sufficient reason for dismissing the 
appeal. For forms of notices of appeal, see the Appendix to these rules. 

3. If the appeal is taken from a federal court, the notice of appeal 
shall be filed with the clerk of such court. If the appeal is taken from 
a state court, the notice of appeal shall be filed with the clerk of the 
court possessed of the record. 

4. The petition for allowance of appeal, the order allowing appeal, 
the assignment of errors, the citation, and the bond for costs on appeal 
jn eases governed by these rules are abolished. 


11 
Appeal—Time for Taking 


1. An appeal to review the judgment of a state court of last resort 
in a criminal case shall be deemed in time when the notice of appeal 
prescribed by Rule 10 is filed with the clerk of the court possessed of 
the record within ninety days after the entry of such judgment. 

2. An appeal permitted by law from a district court to this court 
in a criminal case shall be in time when the notice of appeal prescribed 
by Rule 10 is filed with the clerk of the district court within thirty days 
after entry of the judgment or order appealed from. 

3. An appeal in all other cases shall be in time when the notice 
of appeal prescribed by Rule 10 is filed with the clerk of the appropriate 
court within the time allowed by law for taking such appeal. 


12 
Cross-Designation and Certification of Record 


1. Within twenty days from receipt of the notice of appeal, any 
other party to the appeal may file and serve a designation of additional 
portions of the record desired to be included. Such filing and service 
shall be made in the same manner as provided in Rule 10 for the filing 
and service of the notice of appeal. A judge of the court wherein the 
notice of appeal is filed (or a justice of this court, if application has 
first been made below) may, for good cause shown, enlarge the time 
for the filing of such cross-designation. 

2. The clerk of the lower court shall prepare for transmission to 
this court as the transcript of the record only the portions of the record 
covered by the designation in the notice of appeal, and by the cross- 
designation, if any. He shall, however, include, whether designated or 
not, the opinion and judgment sought to be reviewed, and the notice 
of appeal. The papers comprising the transcript shall be fastened to- 
gether in one or more volumes of convenient size, paged consecutively. 

3. The parties or their counsel may by written stipulation filed with 
the clerk of the lower court within the time permitted for the filing of a 
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cross-designation indicate the portions of the record to be included jp 
the transcript, and the clerk shall then prepare for transmission only 
the parts designated in such stipulation, together with the opinion and 
judgment sought to be reviewed, and the notice of appeal, whether desig. 
nated or not. If the designation in such stipulation shall differ from 
the designation in the notice of appeal, the designation in the stipulation 
shall prevail. 

4. Whenever it shall be necessary or proper, in the opinion of the 
presiding judge of the court from which the appeal is taken, that origi- 
nal papers of any kind should be inspected in this court in lieu of copies, 
such presiding judge may make such rule or order for the safekeeping 
transporting, and return of such original papers as to him may seem 
proper. 

5. When more than one appeal is taken to this court from the same 
judgment, it shall be sufficient to prepare a single record containing all 
the matter designated or agreed upon by the parties, without duplication. 


13 
Docketing Cases 


1. It shall be the duty of the appellant to docket the case and file 
the record thereof with the clerk of this court not more than sixty days 
after the filing of the notice of appeal. But, for good cause shown, any 
judge of the court whose decision is being appealed or in which the 
notice of appeal is filed (or a justice of this court if application has first 
been made below), may enlarge the time for docketing the case. Where 
application under this rule is made to a justice of this court, Rule 34 (2) 
governs timeliness. All other applications hereunder must be presented 
to the judge in question before the expiration of the original sixty-day 
period. 

2. Upon the filing in this court of the record brought up by ap- 
peal, counsel for the appellant shall enter his appearance, pay the docket 
fee, and file, with proof of service as prescribed by Rule 33, forty copies 
of a printed statement as to jurisdiction, which shall comply in all re. 
spects with Rule 15. The case will then be placed on the appellate docket. 


14 
Dismissing Appeals for Non-Prosecution 


1. After a notice of appeal has been filed, but before the case has 
been docketed in this court, the parties may at any time dismiss the 
appeal by stipulation filed in the court possessed of the record, or that 
court may dismiss the appeal upon motion and notice by the appellant. 
For dismissal after the case has been docketed, see Rule 60. 

2. If an appeal which has been noted is not docketed in this court 
within the time for docketing, plus any enlargement thereof duly granted, 
the court possessed of the record may dismiss the appeal upon motion 
of the appellee and notice to the appellant, and may make such orders 
thereon with respect to costs as may be just. 


— 


citatior 
set fort 

(e 
terms a 
Stateme 
repetiti 
assignn 
The ste 
subsidi: 
forth in 
conside 












3, If an appeal which has been noted is not docketed in this court 





































P within the time for docketing, plus any enlargement thereof duly granted, 
and the court possessed of the record has for any reason denied an ap- 

pellee’s motion, made as provided in the foregoing paragraph, to dismiss 
g- the appeal, the appellee may have the cause docketed and the appeal 
° ismi in this court, by producing a certificate, whether in term or 
yacation, from the clerk of the court possessed of the record, establishing 
he the foregoing facts, and by filing a motion to dismiss, which shall conform 
, to Rule 35 and be accompanied by proof of service as prescribed by 
8! FE pale 33, The clerk’s certificate shall be attached to the motion, but it 
* shall not be necessary for the appellee to file the record. In the event 
that the appeal is thereafter dismissed, the court will give judgment 

against the appellant and in favor of appellee for costs. In no case 
= shall the appellant be entitled to docket the cause and file the record 
all after the appeal shall have been dismissed under this paragraph, unless 
on, & by special leave of court. 

15 
Jurisdictional Statement 

file 1. The jurisdictional statement required by paragraph 2 of Rule 13 
lays shall contain in the order here indicated— ak 
any (a) A reference to the official and unofficial reports of the opinions 
the & delivered in the courts below, if any, and if reported. Any such opinions 
first shall be appended as provided in subparagraph (h) hereof. ‘au 
here (b) A concise statement of the grounds on which the jurisdiction 
(2) of this court is invoked, showing : 
nted (i) The nature of the proceeding and the statute pursuant to 
day which it is brought ; 

(ii) The date of the judgment or decree sought to be reviewed and 

; ap. the time of its entry, the date of any order respecting a rehearing, the 
ocket fp date the notice of appeal was filed, and the court in which it was filed ; 
opies (iii) The statutory provision believed to confer on this court 
ll re & Jurisdiction of the appeal; 

yeket. (iv) Cases believed to sustain the jurisdiction. 

(v) If the validity of the statute of a state, or statute or treaty 
of the United States is involved, its text shall be set out verbatim, 
citing the volume and page where it may be found in the official edition. 
If the statutory or treaty provisions that are involved are lengthy, the 

ye has & Citation alone will suffice at this point, and their pertinent text shall be 
3s the § set forth in an appendix. 
r that (e) (1) The questions presented by the appeal, expressed in the 
ellant. @ terms and circumstances of the case but without unnecessary detail. The 
statement of the questions should be short and concise, should not be 
court  Tepetitious, and should not resemble in form or particularity the former 
anted, § *%signments of error which are abolished by paragraph 4 of Rule 10. 
motion § The statement of a question presented will be deemed to include every 
orders @ Subsidiary question fairly comprised therein. Only the questions set 





forth in the jurisdictional statement or fairly comprised therein will be 
considered by the court. 









= = 


(2) The phrasing of the questions presented need not be identical 
with that set forth in the notice of appeal (see paragraph 2 of Rule 10) 
out the jurisdictional statement may not raise additional questions pe 
change the substance of the questions already presented. 

(d) A concise statement of the case containing the facts materia] 
to the consideration of the questions presented. If the appeal is from 
a state court, the statement of the case shall also specify the stage in 
the proceedings in the court of first instance, and in the appellate court 
at which, and the manner in which, the federal questions sought to be 
reviewed were raised; the method of raising them (e. g., by a pleading 
by request to charge and exceptions, by assignment of error) ; and the 
way in which they were passed upon by the court; with such pertinent 
quotations of specific portions of the record, or summary thereof, with 
specific reference to the places in the record where the matter appears 
(e. g., ruling on exception, portion of the court’s charge and exception 
thereto, assignment of error) as will support the assertion that the 
rulings of the court were of a nature to bring the case within the statu- 
tory provision believed to confer jurisdiction on this court. 

(e) If the appeal is from a state court, there shall be included a 
presentation of the grounds upon which it is contended that the federal 
questions are substantial (Zucht v. King, 260 U. S. 174, 176, 177), which 
shall show that the nature of the case and of the rulings of the court 
was such as to bring the case within the jurisdictional provisions relied 
on and the cases cited to sustain the jurisdiction (subparagraph (b) (iv) 
hereof), and shall include the reasons why the questions presented are 
so substantial as to require plenary consideration, with briefs on the 
merits and oral argument, for their resolution. 

(f) If the appeal is from a federal court, there shall similarly be 
included a statement of the reasons why the questions presented are 90 
substantial as to require plenary consideration, with briefs on the merits 
and oral argument, for their resolution. 

(g) If the appeal is from a decree of a district court granting or 
denying an interlocutory injunction, the statement must also include a 
showing of the matters in which it is contended that the court has abused 
its diseretion by such action. See United States v. Corrick, 298 U. 8. 
435; Mayo v. Lakeland Highlands Canning Co., 309 U. S. 310. 

(h) There shall be appended to the statement a copy of any 
opinions delivered upon the rendering of the judgment or decree sought 
to be reviewed, including, if not reported, earlier opinions in the same 
case, Or opinions in companion cases, reference to which may be neces- 
sary to ascertain the grounds of the judgment or decree; and, if the 
appeal is from a federal court, there shall similarly be appended the 
court’s findings of fact and conclusions of law, if any were separately 
made. 

(i) If the appeal is from a state court, there shall also be appended 
to the statement a copy of the order, judgment, or decree appealed from; 
and if from a federal court, there shall similarly be appended a copy 
of such order, judgment, or decree, which may however be limited t0 
the portions thereof appealed from. 
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9. The jurisdictional statement shall be printed in conformity with 
Rule 39. 

8. Where several cases are appealed from the same court that in- 
yolve identical or closely related questions, it shall suffice to file a single 
jurisdictional statement covering all the cases. 


16 
Motion to Dismiss or Affirm 


1. Within thirty days after receipt of the jurisdictional statement, 
the appellee may file a printed motion to dismiss, or motion to affirm. 
Where appropriate, a motion to affirm may be united in the alternative 
with a motion to dismiss. 

(a) The court will receive a motion to dismiss any appeal on the 
ground that the appeal is not within the jurisdiction of this court, be- 
cause not taken in conformity to statute or to these rules. 

(b) The court will receive a motion to dismiss an appeal from a 
state court on the ground that it does not present a substantial federal 
question; or that the federal question sought to be reviewed was not 
timely or properly raised, or expressly passed on; or that the judgment 
rests on an adequate non-federal basis. 

(ec) The court will receive a motion to affirm the judgment sought 
to be reviewed on appeal from a federal court on the ground that it is 
manifest that the questions on which the decision of the cause depends 
are so unsubstantial as not to need further argument. 

2. The motion to dismiss or affirm shall be printed in conformity 
with Rules 35 and 39, and forty copies, with proof of service as prescribed 
by Rule 33, shall be filed with the clerk. 


3. The appellant shall have twenty days from the date of receipt 
of the motion to dismiss or affirm within which to file a brief opposing 
the motion. Such brief shall be printed in conformity with Rule 39 and 
with the requirements of Rule 40 governing a respondent’s brief, and 
forty copies, with proof of service as prescribed by Rule 33, shall be 
filed with the clerk. Upon the filing of such opposing brief, or the expi- 
ration of the time allowed therefor, or express waiver of the right to 
file, the jurisdictional statement, motion, and briefs thereon shall be 
distributed by the clerk to the court for its consideration. If no motion 
to dismiss or affirm has been filed, such distribution will similarly be 
made upon the expiration of the time to file such motion, or an express 
waiver of the right to do so. 

4. After consideration of the papers distributed pursuant to the 
foregoing paragraph, the court will enter an appropriate order. If such 
order notes probable jurisdiction, or postpones consideration of the ques- 
tion of jurisdiction to the hearing of the case on the merits, the case 
shall stand for argument. If consideration of the question of jurisdic- 
tion is postponed, counsel should address themselves, at the outset of 
their briefs and oral argument, to the question of jurisdiction. 


ae 





17 
Designation of Portions of the Record To Be Printed 


1. Within twenty days after the court has entered an order noting 
probable jurisdiction or postponing consideration of the question of 
jurisdiction to the hearing on the merits, the appellant shall file with the 
clerk a designation of the parts of the record the printing of which he 
thinks necessary for a consideration of the questions presented as set 
forth in his notice of appeal and his jurisdictional statement, or a desig. 
nation of those parts the printing of which is considered unnecessary, 
whichever is more convenient, with proof of service on the appellee as 
prescribed by Rule 33. 

2. Any appellee, within ten days after receipt of the designation 
as to printing required to be filed by appellant, may file with the clerk 
a cross-designation of additional parts of the record the printing of 
which he deems material; and, if he shall not do so, he shall be held to 
have consented to a hearing on a printed record consisting of the parts 
designated by the appellant. Such cross-designation shall be served as 
required by Rule 33. The parts of the record so designated by one or 
both of the parties, and only those parts, shall be printed by the clerk. 
The designations of the parts of the record to be printed will not be 
printed as a part of the record. 

3. Within the time allowed for filing a cross-designation, the parties 
may stipulate the parts of the record to be printed, whereupon only the 
parts so stipulated shall be printed by the clerk. If the designation in 
such stipulation shall differ from the designation already filed by the 
appellant pursuant to paragraph 1 of this rule, then the designation in 
the stipulation shall prevail. The stipulation will not be printed asa 
part of the record. 

4. Rule 36 governs the printing and distribution of records. 


Supersedeas on Appeal 


1. Whenever an appellant entitled thereto desires a stay on appeal, 
he may present for approval to a judge of the court whose decision is 
sought to be reviewed, or to such court when action by that court is 
required by law, or, subject to paragraph 2 hereof, to a justice of this 
court, a motion to stay the enforcement of the judgment appealed from, 
with which, if the stay is to act as a supersedeas, shall be tendered 4 
supersedeas bond which shall have such surety or sureties as said judge, 
court, or justice may require. The bond shall be conditioned for the 
satisfaction of the judgment in full together with costs, interest, and 
damages for delay, if for any reason the appeal is dismissed or if the 
judgment is affirmed, and to satisfy in full such modification of the 
judgment and such costs, interest, and damages as this court may ad- 
judge and award. When the judgment is for the recovery of money 
not otherwise secured, the amount of the bond shall be fixed at such sum 
as will cover the whole amount of the judgment remaining unsatisfied, 
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costs on the appeal, interest, and damages for delay, uniess the judge, 
court, or justice after notice and hearing and for good cause shown fixes 
a different amount or orders security other than the bond. When the 
judgment determines the disposition of the property in controversy as 
in real actions, replevin, and actions to foreclose mortgages or when 
such property is in the custody of the marshal or when the proceeds of 
such property or a bond for its value is in the custody or control of any 
court wherein were had the proceedings appealed from, the amount of 
the supersedeas bond shall be fixed at such sum only as will secure the 
amount recovered for the use and detention of the property, the costs 
of the action, costs on appeal, interest, and damages for delay. 


2. Application hereunder to a justice of this court will normally 
not be entertained unless application therefor has first been made to a 
judge of the court rendering the decision appealed from, or to such court, 
or unless the security offered below has been disapproved by such judge 
or court. All such applications are governed by Rules 50 and 51. 


PART V. JURISDICTION ON WRIT OF CERTIORARI 
19 


Considerations Governing Review on Certiorari 


1. A review on writ of certiorari is not a matter of right, but of 


sound judicial discretion, and will be granted only where there are 
special and important reasons therefor. The following, while neither 
controlling nor fully measuring the court’s discretion, indicate the char- 
acter of reasons which will be considered: 

(a) Where a state court has decided a federal question of sub- 
stance not theretofore determined by this court, or has decided it in a 
way probably not in accord with applicable decisions of this court. 

(b) Where a court of appeals has rendered a decision in conflict 
with the decision of another court of appeals on the same matter; or 
has decided an important state or territorial question in a way in con- 
fliet with applicable state or territorial law; or has decided an important 
question of federal law which has not been, but should be, settled by this 
court; or has decided a federal question in a way in conflict with ap- 
plicable decisions of this court; or has so far departed from the accepted 
and usual course of judicial proceedings, or so far sanctioned such a 
departure by a lower court, as to call for an exercise of this court’s 
power of supervision. 


2. The same general considerations outlined above will control in 
respect of petitions for writs of certiorari to review judgments of the 
Court of Claims, of the Court of Customs and Patent Appeals, or of any 


other court whose determinations are by law reviewable on writ of 
certiorari. 





20 
Certiorari to a Court of Appeals Before Judgment 


A writ of certiorari to review a case pending in a court of appeals, 
before judgment is given in such court, will be granted only upon a 
showing that the case is of such imperative public importance ag to 
justify the deviation from normal appellate processes and to require 
immediate settlement in this court. See United States v. Bankers Trust 
Co., 294 U. S. 240; Railroad Retirement Board v. Alton R. Co., 295 
U. 8. 330; Rickert Rice Mills v. Fontenot, 297 U. S. 110; Carter v. Carter 
Coal Co., 298 U. S. 238; Ex parte Quirin, 317 U. S. 1; United States vy. 
a Mine Workers, 330 U. 8. 258; Youngstown Co. v. Sawyer, 343 

. 8. 579. 


21 
Review on Certiorari—How Sought 


1. Review on writ of certiorari shall be sought by filing with the 
clerk, with proof of service as required by Rule 33, forty printed copies 
of a petition, which shall conform in all respects to Rule 23, and a 
transcript of the record in the case, including the proceedings in the 
court whose judgment or decree is sought to be reviewed, which shall 
be certified by the clerk of the appropriate court or courts below. The 
provisions of Rule 12 (4) with respect to original papers shall apply to 
all cases sought to be reviewed on writ of certiorari. Service of a copy 
of the transcript of the record is not required. 


2. Upon the filing of the petition and the certified transcript of 
record required by the preceding paragraph, counsel for the petitioner 
shall enter his appearance and pay the docket fee. The case will then 
be placed on the appellate docket. It shall be the duty of counsel for the 
petitioner to notify all respondents, on a form supplied by the clerk, 
of the date of filing and of the docket number of the case, and to indi- 
cate thereon the contents of the record filed under this rule, either 
itemized in detail as in a designation of record, or else appropriately 
summarized (e. g., ‘‘Joint Appendix as printed for the use of the court 
below’’). Such notification shall be served as required by Rule 33. 

3. The requirement of paragraph 1 with respect to the filing of 
transcript of the record shall be deemed satisfied if the petitioner seek- 
ing review of the judgment or decree of a court of appeals whose rules 
permit the use of an appendix record on appeal, under the authority 
conferred by Rule 75 (1) of the Federal Rules of Civil Procedure (or 
of the judgment or decree of a state court which follows a similar prac- 
tice), files a copy of the appendices filed by all parties below, or of the 
joint appendix if there be one, together with all the proceedings in the 
court below, the whole to be duly certified. In such cases, the petitioner 
may, at the time of filing his petition (or, if the petition for writ of 
certiorari is granted, then or before the time that his designation of 
portions of the record to be printed is due under paragraph 1 of 
Rule 26), file the entire record in addition to the appendix or appendices 
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4. If the record in the case has been printed for the use of the 
court below, then the petitioner may at his option file, in addition to the 
certified record required by paragraph 1 of this rule, nine additional 
copies of the record so printed for consideration by the court. Similarly, 
if the record in the case has been printed for the use of the court below, 
and the petitioner does nct so elect, any respondent may, if he desires, 
fle nine copies of the record so printed at or before the time that his 
opposing brief is due under Rule 24. The provisions of paragraph 3 
of this rule are applicable to the extra copies of the record furnished 
under this paragraph. 

5. A party seeking a cross-writ of certiorari to review in this court 
the same judgment need not file any record additional to that filed by 
the petitioner. 

6. Any respondent, including a cross-petitioner, may, within the 
time allowed for filing his brief in opposition or his cross-petition, file 
duly certified portions of the record additional to those filed by the peti- 
tioner. 

7. The court may, on its own motion or that of a party, require the 
printing of the entire record, or of designated portions thereof, prior to 
ruling on the petition for writ of certiorari. If the petition is thereafter 
denied, the cost of such printing shall be taxed against the petitioner, 
unless otherwise ordered by the court; if the petition is thereafter 
granted, the cost of such printing shall abide the outcome of the case. 


22 


Review on Certiorari—Time for Petitioning 


1. A petition for writ of certiorari to review the judgment of a 
state court of last resort in a criminal case shall be deemed in time when 
it and the certified record required by Rule 21 are filed with the clerk 
within ninety days after the entry of such judgment. A justice of this 
court, for good cause shown, may extend the time for applying for a 
writ of certiorari in such cases for a period not exceeding sixty days. 

2. A petition for writ of certiorari to review the judgment of a 
court of appeals in a criminal case shall be deemed in time when it and 
the certified record required by Rule 21 are filed with the clerk within 
thirty days after the entry of such judgment. A justice of this court, for 
good cause shown, may extend the time for applying for a writ of 
certiorari in such cases for a period not exceeding thirty days. If the 
original judgment in such a case was entered in a district court in 
Alaska, Guam, Hawaii, Puerto Rico, the Virgin Islands, or the Canal 
Zone, the petition and certified record shall be deemed filed in time if 
mailed by air-mail under a postmark dated within the thirty-day period 
or due extension thereof. 

3. A petition for writ of certiorari in all other cases shall be 
deemed in time when it and the certified record required by Rule 21 
are filed with the clerk within the time prescribed by law. 

4. An application for extension of time within which to file a 
petition for writ of certiorari must set out, as in a petition for certiorari 
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(see Rule 23 (1), subparagraphs (b) and (f)), the grounds on which 
the jurisdiction of this court is invoked, must identify the judgment 
sought to be reviewed and have appended thereto a copy of the opinig 
and must set forth with specificity the reasons why the granting of an 
extension of time is deemed justified. For the time and manner of pre. 
senting an application for extension of time within which to file g 
petition for writ of certiorari, see Rules 34, 35 (2), and 50. Such ap- 
plications are not favored. 


23 
The Petition for Certiorari 


1. The petition for writ of certiorari shall contain in the order here 
indicated— 

(a) A reference to the official and unofficial reports of the opinions 
delivered in the courts below, if any, and if reported. Any such opinions 
shall be appended as provided in subparagraph (i) hereof. 

(b) <A concise statement of the grounds on which the jurisdiction 
of this court is invoked, showing 

(i) The date of the judgment or decree sought to be reviewed, 
and the time of its entry; 

(ii) The date of any order respecting a rehearing, and the date 
and terms of any order granting an extension of time within which to 
petition for certiorari; and 

(iii) The statutory provision believed to confer on this court juris- 
diction to review the judgment or decree in question by writ of certiorari. 

(ec) The questions presented for review, expressed in the terms and 
circumstances of the case but without unnecessary detail. The state. 
ment of a question presented will be deemed to include every subsidiary 
question fairly comprised therein. Only the questions set forth in the 
petition or fairly comprised therein will be considered by the court. 

(d) The constitutional provisions, treaties, statutes, ordinances, or 
regulations which the case involves, setting them out verbatim, and citing 
the volume and page where they may be found in the official edition. If 
the provisions involved are lengthy, their citation alone will suffice at 
this point, and their pertinent text shall be set forth in an appendix. 

(e) A concise statement of the case containing the facts material 
to the consideration of the questions presented. 

(f) If review of the judgment of a state court is sought, the state- 
ment of the case shall also specify the stage in the proceedings in the 
court of first instance and in the appellate court, at which, and the 
manner in which, the federal questions sought to be reviewed were 
raised ; the method of raising them (e. g., by a pleading, by request to 
charge and exceptions, by assignment of error) ; and the way in which 
they were passed upon by the court; with such pertinent quotations of 
specific portions of the record, or summary thereof, with specific reference 
to the places in the record where the matter appears (e. g., ruling 
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exception, portion of the court’s charge and exception thereto, assign- 
ment of errors) as will show that the federal question was timely and 
properly raised so as to give this court jurisdiction to review the judg- 
ment on writ of certiorari. 

Where the portions of the record relied upon under this subpara- 
graph are voluminous, and the petitioner has not filed with his petition 
nine copies of the record as printed for the use of the court below, under 
the provisions of paragraph 4 of Rule 21, then those portions of the 
record shall be included in an appendix to the petition, which may, if 
more convenient, be separately presented. 

(g) If review of the judgment of a federal court is sought, the 
statement of the case shall also show the basis for federal jurisdiction 
in the court of first instance. 

(h) A direct and concise argument amplifying the reasons relied 
on for the allowance of the writ. See Rule 19. 

(i) There shall be appended to the petition a copy of any opinions 
delivered upon the rendering of the judgment or decree sought to be 
reviewed, including all opinions of courts or administrative agencies in 
the case, and, if reference thereto is necessary to ascertain the grounds 
of the judgment or decree, opinions in companion cases. 

Where the petitioner has filed with his petition nine copies of the 
record as printed for the use of the court below, under the provisions 
of paragraph 4 of Rule 21, then only the pertinent opinions not contained 
therein need be appended to the petition. If whatever is required by 
this paragraph to be appended to the petition is voluminous, it may, if 
more convenient, be separately presented. 

(j) If review of the judgment or decree of a state court is sought, 
there shall also be appended to the petition a copy of the judgment or 
decree in question ; and, if review of the judgment or decree of a federal 
court is sought, there shall similarly be appended a copy of such judg- 
ment or decree, which may however be limited to the portions thereof 
sought to be reviewed. 


2. The petition for writ of certiorari shall be printed in conformity 
with Rule 39. 


3. All contentions in support of a petition for writ of certiorari 
shall be set forth in the body of the petition, as provided in subparagraph 
(h) of paragraph 1 of this rule. No separate brief in support of a 
petition for writ of certiorari will be received, and the clerk will refuse 
to file any petition for writ of certiorari to which is annexed or appended 
any supporting brief. 


4. The failure of a petitioner to present with accuracy, brevity, 
and clearness whatever is essential to a ready and adequate understand- 
ing of the points requiring consideration will be a sufficient reason for 
denying his petition. 


5. Where several cases are sought to be reviewed on certiorari to 
the same court that involve identical or closely related questions, it shall 
suffice to file a single petition for writ of certiorari covering all the cases. 
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24 
Brief in Opposition—Reply 


1. Counsel for the respondent shall have thirty days (unless ep. 
larged by the court or a justice thereof, or by the clerk under the pro. 
visions of paragraph 5 of Rule 34), after receipt of a petition, within 
which to file forty printed copies of an opposing brief disclosing any 
matter or ground why the cause should not be reviewed by this court, 
See Rule 19. Such brief in opposition shall comply with Rule 39 and 
with the requirements of Rule 40 governing a respondent’s brief, and 
shall be served as prescribed by Rule 33. 

2. No motion by a respondent to dismiss a petition for writ of 
certiorari will be received. Objections to the jurisdiction of the court 
to grant writs of certiorari may be included in briefs in opposition to 
petitions therefor. 

3. Upon the expiration of the period for filing the respondent's 
brief, or upon an express waiver of the right to file or the actual filing 
of such brief in a shorter time, the petition, and the record and brief, 
if any, shall be distributed by the clerk to the court for its consideration. 

4. Timely reply or supplemental briefs will be considered, but dis- 
tribution under paragraph 3 hereof will not be delayed pending the 
filing of such briefs. 


25 
Order Granting or Denying Certiorari 


1. Whenever a petition for writ of certiorari to review a decision 
of any court is granted, the clerk shall enter an order to that effect, and 
shall forthwith notify the court below and counsel of record of the grant- 
ing of the petition. The order shall direct that the certified transcript 
of record on file here be treated as though sent up in response to a 
formal writ. A formal writ shall not issue unless specially directed. 

2. No mandate issues upon the denial of a petition for writ of 
certiorari. Whenever application for a writ of certiorari to review 4 
decision of any court is denied, the clerk shall enter an order to that 
effect, and shall forthwith notify the court below and counsel of record. 
Such notification will not be withheld pending disposition of a petition 
for rehearing except by order of the court or of a justice thereof. 


26 
Designation of Portions of the Record To Be Printed 


1. Within twenty days after the court has entered an order grant- 
ing a writ of certiorari, the petitioner shall file with the clerk a designa- 
tion of the parts of the record the printing of which he thinks necessary 
for a consideration of the questions presented as set forth in his petition 
for writ of certiorari, or a designation of those parts the printing of 
which is considered unnecessary, whichever is more convenient, with 
proof of service on the respondent as prescribed by Rule 33. Insofar a 
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any portion of the record has already been printed for the use of the 
court below, the designation shall so state, and shall indicate the number 
of printed copies of such portions that have been or can be furnished. 

2. Any respondent, within ten days after receipt of the designation 
filed by the petitioner, may file with the clerk a cross-designation of addi- 
tional parts of the record the printing of which he deems material; and, 
if he shall not do so, he shall be held to have consented to a hearing on a 
printed record consisting of the parts designated by the petitioner. The 
parts of the record so designated by one or both of the parties, and only 
those parts, shall be printed by the clerk. The designations of the parts 
of the record to be printed will not be printed by the clerk with the 
record. 

3. Within the time allowed for filing a cross-designation, the parties 
may stipulate the parts of the record to be printed, whereupon only the 
parts so stipulated shall be printed by the clerk. If the designation in 
such stipulation shall differ from the designation already filed by the 
petitioner pursuant to paragraph 1 of this rule, then the designation in 
the stipulation shall prevail. The parties may also stipulate the inclusion 
in the printed record in this court of additional certified portions of the 
record below. The stipulations will not be printed as a part of the record. 

4. Rule 36 governs the printing and distribution of records. 

5. A motion to require the certification of additional parts of the 
record must be filed and served together with, and within the time 
allowed for filing, the cross-designation provided for in paragraph 2 of 
this rule. The clerk will not proceed under Rule 36 until the court has 
disposed of the motion. 


27 
Stay Pending Review on Certiorari 


Applications pursuant to 28 U. S. C. § 2101 (f£) to a justice of this 
court will normally not be entertained unless application for a stay has 
first been made to a judge of the court rendering the decision sought to 
be reviewed, or to such court, or unless the security offered below has 
been disapproved by such judge or court. All such applications are 
governed by Rules 50 and 51. 


PART VI. JURISDICTION OF CERTIFIED QUESTIONS 
28 


Questions Certified by a Court of Appeals or by 
the Court of Claims 


1. Where a court of appeals or the Court of Claims shall certify 
to this court a question or proposition of law, concerning which it de- 
sires Instruction for the proper decision of a cause, the certificate shall 
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contain a statement of the nature of the cause and of the facts on which 
such question or proposition of law arises. Questions of fact cannot 
be certified. Only questions or propositions of law may be certified, and 
they must be distinct and definite. 

2. If in a cause certified by a court of appeals it appears that there 
is special reason therefor, this court may on application, or on its ow, 
motion, require that the entire record be sent up, so that it may consider 
and decide the entire matter in controversy. 

3. Where application is made under the preceding paragraph for 
direction that the entire record be sent up, the application must be 
accompanied by a certified copy thereof. 


29 
Procedure in Certified Cases 


1. When a case is certified, the certificate itself constitutes the 
record. The clerk will upon receipt thereof from the court below notify 
the appellant in the court of appeals, or the plaintiff in the Court of 
Claims, who shall thereupon pay the docket fee, after which the case 
will be placed on the appellate docket. If the appellant or plaintiff fails 
to pay the fee, the appellee or defendant may do so. The appearance 
of counsel for the party paying the fee shall be entered at the time of 
payment. 

2. After docketing, the certificate shall be submitted to the court 
for a preliminary examination to determine whether the case shall be 
set for argument or whether the certificate will be dismissed. 

3. If the case is ordered set down for argument, the clerk will notify 
the appellant or plaintiff to deposit the estimated cost of printing the 
certificate. 

4. When the entire record is ordered te be sent up pursuant to 
Rule 28 (2), it will be printed under the supervision of the clerk as 
provided in Rule 36. If forty copies of the entire record as printed for 
the use of the court of appeals can be supplied by the appellant, the 
clerk will print only the certificate, otherwise the appellant will be re 
quired to deposit the estimated cost of printing as provided by paragraph 
1 of Rule 36. The parties may, within fifteen days after the case is 
ordered set for argument, stipulate that portions of the certified record 
need not be printed. 

5. Briefs on the merits in cases on certificates shall comply with 
Rules 39, 40, and 41, except that the brief of the party who was ap 
pellant or plaintiff below shall be filed within thirty days after receipt 
of the printed certificate or of the whole record if there be one, or within 
forty-five days of the order setting the case down for argument, whieh- 
ever is later. Where, however, a case is placed on the calendar too late 
in the term to be reached for argument before the commencement of the 
next term, the clerk will so notify the parties. In that event, counsd 
for the appellant or plaintiff below need not file the required number 
of copies of his brief prior to August 25. 
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PART VII. JURISDICTION TO ISSUE EXTRAORDINARY WRITS 
30 
Considerations Governing Issuance of Extraordinary Writs 


The issuance by the court of any writ authorized by 28 U. S. C. 
§ 1651 (a) is not a matter of right but of sound discretion sparingly 
exercised. See the following cases, which are cited by way of illustration 
only: Ex parte Bollman and Swartwout, 4 Cranch 15; Ex parte Peru, 
318 U. S. 578; Ea parte Abernathy, 320 U. S. 219; Ex parte Hawk, 
391 U. S. 114; House v. Mayo, 324 U. 8. 42; U. 8. Alkali Export Assn. 
y. United States, 325 U. 8. 196; DeBeers Consol. Mines v. United States, 
995 U. S. 212; Ex parte Betz, 329 U. 8S. 672; Ex parte Fahey, 332 U. S. 
258. 


31 
Procedure on Applications for Extraordinary Writs 


1. The petition in any proceeding seeking the issuance of a writ 
by this court authorized by 28 U.S. C. § 1651 (a) or 28 U.S. C. § 2241 
shall be prefaced by a motion for leave to file such petition, and both 
shall be printed. All contentions in support of the petition shall be 
included in the petition. The case will be placed upon the miscellaneous 
docket when forty copies of the printed papers, with proof of service as 
prescribed by Rule 33 (subject to paragraph 5 of this rule), are filed 
with the clerk and the docket fee is paid. The appearance of counsel 
for the petitioner must be entered at this time. 


2. If the petition seeks issuance of a common law writ of certiorari 
under 28 U. S. C. § 1651 (a), there must also be filed, at the time of 
docketing, a certified copy of the record, including all proceedings in 
the court to which the writ is sought to be directed. The petition shall, 
except for the addition of the motion for leave to file, follow as far as 
may be the form for a petition for certiorari prescribed by Rule 23, 
and shall set forth with particularity why the relief sought is not avail- 
able in any other court, or cannot be had through other appellate proc- 
esses. The respondent may, within thirty days after receipt of the mo- 
tion and petition, file forty printed copies of a brief in opposition, as 
provided in Rule 24. 

3. If the petition seeks issuance of a writ of prohibition, a writ of 
mandamus, or both in the alternative, it shall set forth with particularity 
why the relief sought is not available in any other court, and there shall 
be appended to such petition a copy of the judgment or order in respect 
of which the writ is sought, including a copy of any opinion rendered 
in that connection, and such other papers as may be essential to an 
understanding of the petition. The petition shall follow, insofar as 
applicable, the form for the petition for writ of certiorari prescribed 
by Rule 23. The motion and petition shall be served on the judge or 
judges to whom the writ is sought to be directed, and shall also be served 
on every other party to the proceeding in respect of which relief is 
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desired. The judge or judges, and the other parties, may, within thi 
days after receipt of the motion and petition, file forty printed copies 
of a brief or briefs in opposition thereto, with proof of service. If the 
judge or judges concerned do not desire to contest the motion and peti. 
tion, they may so advise the clerk and all parties by letter. All parti 
other than the judge or judges, who are served pursuant to this para. 
graph, shall also be deemed to be respondents for all purposes in the 
proceeding in this court. 

4. When briefs in opposition under paragraphs 2 and 3 of this rule 
have been filed, or when the time within which they may be filed has 
expired, or upon an express waiver of the right to file, the motion, peti- 
tion, and briefs shall be distributed to the court by the clerk. 

5. If the petition seeks issuance of an original writ of habeas 
corpus, it shall comply with the requirements of 28 U.S. C. § 2242, and 
in particular with the last paragraph thereof; and, if the relief sought 
is from the judgment of a state ceurt, shall specifically set forth how 
and wherein the petitioner has exhausted his remedies in the state courts. 
See Ex parte Abernathy, 320 U. 8. 219; Ex parte Hawk, 321 U. 8. 114 
Proceedings under this paragraph will be ex parte, unless the court 
requires the respondent to show cause why leave to file the petition for 
a writ of habeas corpus should not be granted. Neither refusal of leave 
to file, without more, nor an order of transfer under authority of 28 
U. S. C. § 2241 (b), is an adjudication on the merits, and the former 
action is to be taken as without prejudice to a further application to 
any other court for the relief sought. 

6. If the court orders the cause set down for argument, the clerk 


will notify the parties whether additional briefs are required, when they 
must be filed, how much time has been allotted for oral argument, and, 
if the case involves a petition for common law certiorari, that the parties 
shall proceed to designate the record pursuant to Rule 26. 


32 
Certiorari to Correct Diminution of Record Abolished 


The writ of certiorari to correct diminution of the record is abolished. 
Relief formerly obtained by grant of that writ shall be sought by a mo- 
tion to require certification of additional portions of the record. See 
Rules 26 (5) and 36 (6). 


PART VIII. PRACTICE 
33 
Service 


1. Whenever any pleading, motion, notice, brief or other document 
is required by these rules to be served, such service may be made per 
sonally or by mail on each adverse party. If personal, it shall consist of 
delivery, at the office of counsel of record, to counsel or a clerk therein. 
If by mail, it shall consist of depositing the same in a United State 
post office or mail box, with first class postage prepaid, addressed to 
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eounsel of record at his post office address. Where the person on whom 
service is to be made resides 500 miles or more from the person effecting 
service, such mailing must be made with air mail postage prepaid. 

9. If the United States or an officer or agency thereof is a party, 
service of all briefs, pleadings, notices and papers shall, notwithstanding 
the foregoing paragraph, be made upon the Solicitor General, Depart- 
ment of Justice, Washington 25, D. C. Copies of the following docu- 
ments shall also be served on an attorney of record who represented the 
United States or its officer or agency in the court whose judgment or 
decree is sought to be reviewed: Notice of appeal (Rule 10), cross-desig- 
nation of record on appeal (Rule 12), petition for certiorari (Rule 21), 
motion for leave to file petition for common law certiorari (Rule 31 (2)). 
Where an agency of the United States authorized by law to appear in 
its own behalf is a party in addition to the United States, such agency 
shall also be served, in addition to the Solicitor General, in every case. 

38. Whenever proof of service is required by these rules, it may be 
shown, either by indorsement on the document served or by separate 
instrument, by any one of the methods set forth below; and it is not 
necessary that service on each party required to be served be effected in 
the same manner or evidenced by the same proof: 

(a) By an acknowledgement of service of the document in ques- 
tion, signed by counsel of record for the party served. 

(b) By a certificate of service of the document in question, reciting 
the fact and circumstances of service in compliance with the appropriate 
paragraph of this rule, such certificate to be signed by a member of the 
bar of this court representing the party in behalf of whom such service 
has been effected. If counsel certifying to such service has not up to 
that time entered his appearance in this court in respect of the cause in 
which such service is made, his appearance shall accompany the cer- 
tifieate of service if the same is to be filed in this court. 

(ec) By an affidavit of service of the document in question, reciting 
the fact and circumstances of service in compliance with the appropriate 
paragraph of this rule, whenever such service is effected by any person 
not a member of the bar of this court. 

4. Whenever proof of service is required by these rules, it must 
accompany or be indorsed upon the document in question at the time 
such document is presented to the clerk for filing. Any document filed 
with the clerk by or on behalf of counsel of record whose appearance has 
not previously been entered must be accompanied by an entry of ap- 
pearance. 


34 
Computation and Enlargement of Time 


1. In computing any period of time prescribed or allowed by these 
tules, by order of court, or by any applicable statute, the day of the act, 
event, or default after which the designated period of time begins to run 
is not to be included. The last day of the period so computed is to be 
included, unless it is a Sunday or a legal holiday, in which event the 
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period runs until the end of the next day which is neither a Sunday nor 
a holiday. A half holiday shall be considered as other days and not 
as a holiday. 

2. Whenever any justice of this court is empowered by law q@ 
under any provision of these rules to extend the time within which g 
party may petition for a writ of certiorari or file in this court his record 
on appeal or any brief or paper, an application seeking such extension 
shall be timely if it is presented to the clerk within the period sought to 
be extended. The clerk will refuse to receive any application for extep. 
sion sought to be presented after expiration of such period. 

3. All applications seeking an extension of time within which 
party may petition for a writ of certiorari or file in this court his record 
on appeal or any brief or paper must be presented as provided in Rule 
50, but such applications for extension of time, if once denied, may not 
be renewed before another justice after expiration of the period sought 
to be extended. 

4. Whenever a justice has granted an extension of time within 
which a party may petition for a writ of certiorari or file in this court 
his record on appeal or any brief or paper it shall be the duty of the 
party to whom such extension is granted to give all other parties to the 
proceeding prompt notice thereof. 

5. Whenever any party seeks an extension of time for filing briefs, 
and the granting of such extension is agreed to by all adverse parties 
and, in the opinion of the clerk, would not prejudicially delay the dis. 
position of causes not set for argument or impede the progress of the 
argument calendar, the clerk may without further reference to the court 
enter an order granting the whole or any appropriate part of such ex. 


tension of time. He shall notify all parties of the extension granted. 
All other requests for extension of time for filing briefs shall be referred 
to the court or a justice thereof. 


35 
Motions 


1. Every motion to the court shall state clearly its object and the 
facts on which it is based. A brief in support of the motion (other than 
motions under Rule 31) may be filed therewith. 

2. Motions and applications addressed to a single justice need not 
be printed, and only a typewritten original need be filed. Motions in 
actions within the court’s original jurisdiction shall be printed, and 
sixty copies shall be filed. Motions to dismiss or affirm made under Rule 
16, motions to bring up the entire record under Rule 28 (2), motions for 
permission to file a brief amicus curiae, any motions the granting o 
which would be dispositive of the entire case or would affect the final 
judgment to be entered (other than a motion to docket or dismiss under 
Rule 14, or a motion for voluntary dismissal under Rule 60), and any 
motions to the court accompanied by a supporting brief, shall likewix 
be printed, and forty copies of the motion and of the brief, if any, shall 
be filed. All other motions to the court need not be printed, and it shall 
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be sufficient to file a typewritten original and nine legible typewritten 
copies; but the court may by subsequent order require any such motion 
to be printed by the moving party. 

8. Motions to the court shall be filed with the clerk, with proof of 
service unless ex parte in nature. For applications and motions ad- 
dressed to a single justice, see Rule 50. No motion shall be presented 
in open court, other than a motion for admission to the bar, except when 
the proceeding to which it refers is being argued. Oral argument will 
not be heard on any motion unless the court specially assigns it therefor. 

4. Unless a different time for the filing of a brief in opposition is 
specifically authorized elsewhere in these rules, motions submitted in 
printed form will normally be held by the clerk for twenty days to 
permit the filing of forty printed copies of a brief in opposition, after 
which the motion and brief will be distributed to the court. Motions to 
the court submitted in typewritten form may be opposed in like fashion, 
but distribution of the motion will be made at the earliest opportunity 
without regard to time of service. Where such motions are thereafter 
ordered to be printed, the parties will be notified of such order, and will 
be given a reasonable time within which to file forty printed copies of 
the motion and of the brief in opposition, if any. 

5. Printed motions must comply with Rule 39 with respect to 
format, signatures, and index. Typewritten motions must similarly com- 
ply with Rule 47. 


36 
Printing of Records 


1. Immediately after the designation and cross-designation, or the 
stipulation, of the parts of the record to be printed have been filed, or 
after the expiration of the time allowed for filing a cross-designation 
(see Rules 17 (2) and 26 (2)), the clerk shall make an estimate of the 
cost of printing the record and of his fee for preparing it for the printer 
and supervising the printing, and shall furnish the same to the appellant 
or petitioner. If such estimated sum be not paid on or before a date 
designated by the clerk in each case, it shall be the duty of the clerk to 
report that fact to the court, whereupon the cause will be dismissed, 
unless good cause to the contrary is shown. 

2. If the actual cost of printing the record, together with the fees 
of the clerk, shall be less than the amount estimated and paid, the differ- 
ence shall be refunded by the clerk to the appellant or petitioner. If 
the actual cost and clerk’s fees shall exceed the estimate, the excess shall 
be paid to the clerk within forty days after notice thereof, and if it be 
not paid the matter shall be dealt with as if it were a default under para- 
graph 1 of this rule, as well as by rendering a judgment against the 
defaulting party for such excess. 

3. Upon payment of the amount estimated by the clerk, forty copies 
of the record shall be printed for the use of the court and of counsel. 
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But where the record has been printed for the use of the court below 
and forty copies as so printed are furnished and comply with the rule: 
of this court, it shall not be necessary to reprint the record for this court, 
but only to print such additions as may be necessary to show the proceed. 
ings in the court below and the opinions there. 

4. When printed copies of the record used in the court below have 
been furnished as permitted by Rule 21 (4), the requisite additional 
copies must be supplied after the portions of the record to be printed 
have been designated, and if not available the entire record as designated 
must be reprinted under the supervision of the clerk. 

5. In preparing the record for the printer, the clerk shall omit aj] 
duplication, all repetition of titles and all other obviously unimportant 
matter, and make proper note thereof. He shall supervise the printi 
and see that the printed copy is properly indexed. He shall distribute 
the printed copies to the justices and the reporter of decisions, from time 
to time, as required, and five copies to each side. He shall also make 
such further distribution of printed records, briefs, and motions, as the 
court may from time to time direct. 

6. If anything material to either party is omitted from the printed 
record by error or accident or is misstated therein, the parties by stipv- 
lation, or by motion to require the certification of additional parts of 
the record to be printed, may correct the omission or misstatement, pro- 
vided that such stipulation or motion be filed within a reasonable time 
after the record is distributed to counsel pursuant to the preceding 
paragraph. 

7. If either party shall have caused unnecessary parts of the record 
to be printed, or if it is shown that unnecessary parts of the record have 
been printed although a reasonable effort was made by one of the parties 
to secure the printing of a proper record, such order as to costs may be 
made as the court shall deem proper. 

8. The fees of the clerk under Rule 52 shall be computed on the 
folios in the record as printed, and shall be in full for the performance 
of his duties in that regard. 

9. The cost of printing the record and the clerk’s fees in connee- 
tion therewith shall be charged to the party against whom costs are 
taxed (see Rule 57). 


37 
Translations 


Whenever any record transmitted to this court shall contain any 
document, paper, testimony, or other proceedings in a foreign language, 
without a translation of such document, paper, testimony, or other pro- 
ceedings, made under the authority of the lower court, or admitted to 
be correct, the case shall be reported by the clerk, to the end that this 
court may order that a translation be supplied and printed with the 
record. 





38 
Models, Diagrams, and Exhibits of Material 


1. Models, diagrams, and exhibits of material forming part of the 
evidence taken in a case, and brought up to this court for its inspection, 
shall be placed in the custody of the marshal at least one week before 
the case is heard or submitted. 

2. All such models, diagrams, and exhibits of material, placed in 
the custody of the marshal must be taken away by the parties within 
forty days after the case is decided. When this is not done, it shall be 
the duty of the marshal to notify counsel to remove the articles forth- 
with; and if they are not removed within a reasonable time after such 
notice, the marshal shall destroy them, or make such other disposition 
of them as to him may seem best. 


39 
Form of Printed Records, Petitions, Briefs, etc. 


1. All records, petitions, motions and briefs, printed for the use 
of the court must be in such form and size that they can be conveniently 
bound together, so as to make an ordinary octavo volume, having pages 
6% by 914 inches and type matter 4 1/6 by 7 1/6 inches, except that 
records in patent cases may be printed in such size as is necessary to 
utilize copies of patent documents. They and all quotations contained 
therein, and the matter appearing on the covers, must be printed in 
clear type (never smaller than 11-point type) adequately leaded; and 
the paper must be opaque and unglazed. If footnotes are included, 
they may not be printed in type smaller than 9-point. 

2. All printed documents presented to the court, other than 
records, must bear on the cover the name and post office address of the 
member of the bar of this court who is counsel of record for the party 
concerned, and upon whom service is to be made. The individual names 
of other counsel and, if desired, their post office addresses, may be added. 
The body of the document shall at its close bear the printed names of 
counsel of record and of such other individual counsel as may be desired. 
One copy of every printed motion filed with the clerk (other than a 
motion to dismiss or affirm under Rule 16) must in addition bear, at the 
appropriate place in the body thereof, the manuscript signature of 
counsel of record. 

3. All printed documents presented to the court other than records, 
which in this respect are governed by Rule 36 (5), shall, unless they are 
less than ten pages in length, be preceded by a subject index of the 
matter contained therein, with page references, and a table of the cases 
(alphabetically arranged), text books and statutes cited, with references 
to the pages where they are cited. 

4. The clerk shall refuse to receive any printed document which 
has been printed otherwise than in substantial conformity to this rule. 
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40 
Briefs—In General 


1. Briefs of an appellant or petitioner on the merits shall be 
printed as prescribed in Rule 39, and shall contain in the order here 
indicated— 

(a) <A reference to the official and unofficial reports of the opinions 
delivered in the courts below, if there were such and they have been 
reported. 

(b) <A concise statement of the grounds on which the jurisdiction 
of this court is invoked, with citation to the statutory provision and to 
the time factors upon which such jurisdiction rests. 

(ec) The constitutional provisions, treaties, statutes, ordinances 
and regulations which the case involves, setting them out verbatim, and 
citing the volume and page where they may be found in the official 
edition. If the provisions involved are lengthy, their citation alone will 
suffice at this point, and their pertinent text shall be set forth in an 
appendix. 

(d)(1) The questions presented for review, expressed in the terms 
and circumstances of the case but without unnecessary detail. The 
statement of a question presented will be deemed to include every sub- 
sidiary question fairly comprised therein. 

(2) The phrasing of the questions presented need not be identical 
with that set forth in the jurisdictional statement or the petition for 
certiorari but the brief may not raise additional questions or change 
the substance of the questions already presented in those documents. 
Questions not presented according to this paragraph will be disregarded, 
save as the court, at its option, may notice a plain error not presented. 

(e) A eoncise statement of the case containing all that is material 
to the consideration of the questions presented, with appropriate ref- 
erences to the printed record, e.g., (R. 12). 

(£) In briefs on the merits, or in any briefs wherein the argument 
portion extends beyond twenty printed pages, a summary of argument, 
suitably paragraphed, which should be a succinct, but accurate and clear, 
condensation of the argument actually made in the body of the brief. 
It should not be a mere repetition of the headings under which the 
argument is arranged. 

(g) The argument, exhibiting clearly the points of fact and of 
law being presented, citing the authorities and statutes relied upon. 

(h) A conclusion, specifying with particularity the relief to which 
the party believes itself entitled. 

2. Whenever, in the brief of any party, a reference is made to the 
record, it must be accompanied by the record page number. When the 
reference is to a part of the evidence, the page citation must be specific. 
If the reference is to an exhibit, both the page number at which the 
exhibit appears and at which it was offered in evidence must be indi- 
cated, e.g., (Pl. Ex. 14; R. 199, 2134). 

3. The brief filed by an appellee or respondent shall conform to 
the foregoing requirements, except that no statement of the case need 
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be made beyond what may be deemed necessary in correcting any in- 
aceuracy or omission in the statement of the other side, and except that 
items (a), (b), (¢) amd (d) need not be included unless the appellee 
or respondent is dissatisfied with their presentation by the other side. 

4. Reply briefs shall conform to such portions of this rule as are 
applicable to the briefs of an appellee or respondent, but need not contain 
a summary of argument, regardless of their length, if appropriately 
divided by topical headings. 

5. Briefs must be compact, logically arranged with proper head- 
ings, concise, and free from burdensome, irrelevant, immaterial, and 
scandalous matter. Briefs not complying with this paragraph may be 
disregarded and stricken by the court. 
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Briefs on the Merits—Time for Filing 


1. Counsel for the appellant or petitioner shall file with the clerk 
forty copies of his printed brief on the merits, within thirty days after 
receipt by him of the printed record transmitted by the clerk pursuant 
to Rule 36 (5), or within forty-five days of the order noting or post- 
poning probable jurisdiction or of the order granting the writ of cer- 
tiorari, whichever is later. Where, however, a case is placed on the 
calendar too late in the term to be reached for argument before the 
commencement of the next term, the clerk will so notify the parties. 
In that event, counsel for the appellant or petitioner need not file the 
required number of copies of his brief prior to August 25, if that date 
would be later than thirty days after receipt of the printed record. 

2. Forty printed copies of the brief of the appellee or respondent 
shall be filed with the clerk within thirty days after the receipt by him 
of the brief filed by the appellant or petitioner. 

3. Reply briefs will be received up to the time the case is called 
for hearing; but, since later filing may delay consideration of the case, 
only by leave of court thereafter. 

4. The periods of time stated in paragraphs 1 and 2 of this rule 
may be enlarged, as provided in Rule 34, upon motion duly made; or, 
if a case is advanced for hearing, the time for filing briefs may be 
abridged as circumstances shall require, pursuant to order of the court 
on its own or a party’s motion. 

5. Whenever a party desires to present late authorities, newly 
enacted legislation, or other intervening matters that were not available 
in time to have been included in his brief in chief, he may file forty 
printed copies of a supplemental brief, restricted to such new matter 
and otherwise in conformity with these rules, up to the time the case is 
called for hearing, or, by leave of court, thereafter. 

6. No brief will be received through the clerk or otherwise after 
a case has been argued or submitted, except upon special leave. 

7. No brief will be received by the clerk unless the same shall be 
accompanied by proof of service as required by Rule 33. 
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42 
Briefs of an Amicus Curiae 


1. A brief of an amicus curiae prior to consideration of the juris. 
dictional statement or of the petition for writ of certiorari, filed with the 
consent of the parties, or a motion for leave to file when consent is re. 
fused, may be filed only if submitted a reasonable time prior to the con. 
sideration of the jurisdictional statement or of the petition for writ of 
certiorari. Such motions are not favored. Distribution to the court 
under the applicable rules of the jurisdictional statement or of the peti- 
tion for writ of certiorari, and its consideration thereof, will not be de- 
layed pending the receipt of such brief or the filing of such motion. 

2. <A brief of an amicus curiae in cases before the court on the 
merits may be filed only after order of the court or when accompanied 
by written consent of all parties to the case and presented within the 
time allowed for the filing of the brief of the party supported. 

3. When consent to the filing of a brief of an amicus curiae is re- 
fused by a party to the case, a motion for leave to file may timely be 
presented to the court. It shall concisely state the nature of the appli- 
cant’s interest, set forth facts or questions of law that have not been, or 
reasons for believing that they will not adequately be, presented by the 
parties, and their relevancy to the disposition of the case; and it shall 
in no event exceed five printed pages in length. A party served with 
such motion may seasonably file an objection concisely stating the reasons 
for withholding consent. 

4. Consent to the filing of a brief of an amicus curiae need not be 
had when the brief is presented for the United States sponsored by the 
Solicitor General; for any agency of the United States authorized by 
law to appear in its own behalf, sponsored by its appropriate legal rep- 
resentative; for a State, Territory, or Commonwealth sponsored by its 
attorney general; or for a political subdivision of a State, Territory or 
Commonwealth sponsored by the authorized law officer thereof. 

5. All briefs, motions, and responses filed under this rule shall be 
printed ; shall comply with the applicable provisions of Rules 35, 39, and 
40 (except that it shall be sufficient to set forth the interest of the amicus 
curiae, the argument, the summary of argument if required by Rule 40 
(1) (£), and the conclusion) ; and shall be accompanied by proof of serv- 
ice as required by Rule 33. 


a6 
Call and Order of the Calendar 


1. The clerk shall, at the commencement of each term, prepare 4 
calendar, consisting of the cases that have become or will be available 
for argument, which shall be arranged in the first instance in the order 
in which they are ordered set down for argument, and which shall indi- 
eate which of them have been ordered heard as summary calendar cases 
under Rule 44 (3). No separate summary calendar will be maintained. 
The arrangement of cases on the calendar shall be subject to modification 
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in the light of availability of printed records, extensions of time to file 
briefs, and of orders granting motions to advance or postpone or specially 
setting particular cases for argument. Cases will be calendared so that 
they will not normally be called for argument less than two weeks after 
the brief of the appellee or respondent has been filed. The clerk shall 
keep the calendar current throughout the term, adding cases as they are 
set down for argument, and making rearrangements as required. He 
shall periodically publish hearing lists in advance of each argument 
session, for the convenience of counsel and the information of the public. 

2. Unless otherwise ordered, the court, on the second Monday of 
each term, will commence calling cases for argument in the order in 
which they stand on the calendar, and proceed from day to day during 
the term in the same order, except as hereinafter provided. 

3. Cases will not be called until they are actually reached for argu- 
ment. The clerk will seasonably advise counsel when they are required 
to be present in court. 

4. Cases may be advanced or postponed by order of the court, upon 
motion duly made showing good cause therefor. 

5. Two or more cases, involving the same question, may, on the 
court’s own motion or by special permission on the motion or stipulation 
of the parties, be argued together as one case, or on such terms as may 
be prescribed. 


aa 
Oral Argument 


1. Oral argument should undertake to emphasize and clarify the 
written argument appearing in the briefs theretofore filed. The court 
looks with disfavor on any oral argument that is read from a prepared 
text. 

2. The appellant or petitioner shall be entitled to open and con- 
clude the argument. But when there are cross-appeals or cross-writs 
of certiorari they shall be argued together as one case and in the time 
of one case, and the court will, by order seasonably made, advise the 
parties which one is to open and close. 

3. In cases on the summary calendar, half an hour, and no more, 
will be allowed for the argument, and only one counsel will be heard 
on the same side, except by special permission, which will be granted 
only upon a showing that parties with differing interests are on the 
same side. A case will be placed on the summary calendar whenever the 
court concludes that it is of such a character as not to justify extended 
argument. 

4. In all other cases, one hour on each side, and no more, will be 
allowed for the argument, unless more time be granted before the argu- 
ment begins. Any request for additional time shall be presented by letter 
addressed to the clerk (copy to be sent opposing counsel), and shall set 
forth with specificity and conciseness why the case cannot be presented 
within the one hour limitation. Two counsel, and no more, will be heard 
for each side, except by special permission when there are several parties 
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on the same side. Divided arguments are not favored by the court, 
When no oral argument is made for one of the parties, only one counse] 
will be heard for the adverse party. 

5. In any ease, and regardless of the number of counsel partic). 
pating, a fair opening of the case shall be made by the party having 
the opening and closing. 

6. Oral argument will not be heard on behalf of any party for 
whom no brief has been filed. 

7. Counsel for an amicus curiae whose brief has been duly filed 
pursuant to Rule 42 may, with the consent of a party, argue orally on 
the side of such party, provided that neither the time nor the number 
of counsel permitted for oral argument on behalf of that party under the 
preceding paragraphs of this rule will thereby be exceeded. In the 
absence of such consent, argument by counsel for an amicus curiae may 
be made only by special leave of court, on motion particularly setting 
forth why such argument is thought to provide assistance to the court 
not otherwise available. Such motions, unless made on behalf of the 
United States or of a State, Territory, Commonwealth, or Possession, 
are not favored. 


45 
Submission on Briefs by One or Both Parties Without Oral Argument 


1. The court looks with disfavor on the submission of cases on 
briefs, without oral argument, and therefore may, notwithstanding such 
submission, require oral argument by the parties. 

2. When a case is called and no counsel appear to present argu- 
ment, but briefs have been filed, the case will be treated as having been 
submitted. 

3. When a case is called, if a brief has been filed for only one of 
the parties and no counsel appears to present oral argument for either 
party, the case will be regarded as submitted on that brief. 


46 


Joint or Several Appeals or Petitions for Writs of Certiorari; 
Summons and Severance Abolished 


Parties interested jointly, severally, or otherwise in a judgment may 
join in an appeal or a petition for writ of certiorari therefrom; or, w:th- 
out summons and severance, any one or more of them may appeal or 
petition separately or any two or more of them may join in an appeal 
or petition. 


47 
Form of Typewritten Papers 


1. All papers specifically permitted by these rules to be presented 
to the court without being printed shall, subject to Rule 53 (1), be type- 
written or otherwise duplicated upon opaque, unglazed paper, 8% by 
13 inches in size (legal cap), and shall be stapled or bound at the upper 
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left-hand corner. The typed matter, except quotations, must be double- 
spaced. When more than one original is required by any rule, the 
copies must be legible. 

9. The original copy of all typewritten motions and applications 
must be signed in manuscript by the party or by counsel, but, in a cause 
not yet docketed, such counsel need not be a member of the bar of this 
court. 


48 
Death, Substitution, and Revivor 


1. Whenever either party shall die after filing notice of appeal to 
this court or filing of petition for writ of certiorari in this court, the 
proper representative of the deceased may appear and, upon motion, 
be substituted as a party to the proceeding. If such representative shall 
not voluntarily become a party, the other party may suggest the death 
on the record, and on motion obtain an order that, unless such represen- 
tative shall become a party within a designated time, the party moving 
for such an order, if appellee or respondent, shall be entitled to have 
the appeal or petition for or writ of certiorari dismissed or the judgment 
vacated for mootness, as may be appropriate; and, if the party so moving 
be appellant or petitioner, shall be entitled to proceed as in other cases 
of non-appearance by appellee or respondent. Such substitution, or, 
in default thereof, such suggestion, must be made within six months 
after the death of the party, else the case shall abate. 


2. Whenever, in the case of a suggestion made as provided in para- 
graph 1 of this rule, the case cannot be revived in the court whose judg- 
ment is sought to be reviewed because the deceased party has no proper 
representative within the jurisdiction of that court, but does have a 
proper representative elsewhere, proceedings shall then be had as this 
court may direct. 

3. When an officer of the United States, or of the District of Colum- 
bia, a Territory, Commonwealth, Possession, State, county, city or other 
governmental agency, is a party to a proceeding here, and it is shown 
that he has died, resigned, or otherwise ceased to hold office, the action 
may be continued and maintained by or against his successor, if within 
six months after the successor takes office it is satisfactorily shown to 
the court, on motion, that there is a substantial need for so continuing 
and maintaining it. Substitution pursuant to this paragraph may be 
made when it is shown in the motion that the successor of an officer 
adopts or continues or threatens to adopt or continue the action of his 
predecessor in enforcing a law averred to be in violation of the Consti- 
tution of the United States. Service of and response to a motion to 
substitute under this paragraph shall be made as provided by Rules 33 
and 35, respectively. Unless otherwise provided by law, no notice of 
appeal and no petition for writ of certiorari may be filed on behalf of 
an officer who has ceased to hold office. 
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Custody of Prisoners 


1. Pending review of a decision refusing a writ of habeas corpus, 
or refusing a rule to show cause why the writ should not be gran 
the custody of the prisoner shall not be disturbed, except by order of the 
court wherein the case is then pending, or of a judge or justice thereof, 
upon a showing that custodial considerations require his removal. In 
such cases, the order of the court or judge or justice will make appro. 
priate provision for substitution so that the case will not become moot, 

2. Pending review of a decision discharging a writ of habeas corpus 
after it has been issued, or discharging a rule to show cause why such a 
writ should not be granted, the prisoner may be remanded to the custody 
from which he was taken by the writ, or detained in other appropriate 
custody, or enlarged upon recognizance with surety, as to the court in 
which the case is pending, or to a judge or justice thereof, may appear 
fitting in the circumstances of the particular case. 

3. Pending review of a decision discharging a prisoner on habeas 
corpus, he shall be enlarged upon recognizance, with surety, for his ap. 
pearance to answer and abide by the judgment in the appellate proceed. 
ing; and if in the opinion of the court in which the case is pending, or 
of a judge or justice thereof, surety ought not to be required the per. 
sonal recognizance of the prisoner shall suffice. 

4. Except as elsewhere provided in this rule, the initial order re- 
specting the custody or enlargement of the prisoner pending review, as 
also any recognizance taken, shall be deemed to cover not only the review 
in the court of appeals but also the further possible review in this court; 
and only where special reasons therefor are shown to the court of appeals 
or to this court or to a judge or justice of either court will that order be 
disturbed, or any independent order made in that regard. 

5. This rule applies only to cases arising or pending in courts of 
the United States. For the purpose of this rule, a case is pending in 
the court possessed of the record until a notice of appeal or a petition 
for writ of certiorari has been filed, or until the time for such filing has 
expired, whichever is earlier; and is pending on review in the appellate 
court after the notice of appeal or the petition for writ of certiorari has 
been filed. 


50 
Applications to Individual Justices; Practice in Chambers 


1. All motions and applications addressed to individual justices 
shall normally be submitted to the clerk, who will promptly transmit 
them to the justice concerned. If oral argument on the application is 
desired, request therefor shall accompany the application. 

2. Except for applications for extensions of time, which are 
ex parte subject to the provisions of Rule 34 (4), all motions and appli- 
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cations addressed to individual justices and all requests for oral argu- 
ment thereon, shall be accompanied by proof of service on all adverse 

ies. In urgent cases, proof of telegraphic dispatch to such parties 
of notice that the motion, application, or request is being made will suffice. 

8. The clerk will in due course advise all counsel concerned, by 
means as speedy as may be appropriate, of the time and place of the 
hearing, if any, or, if no hearing is requested or granted, of the dispo- 
sition made of the motion or application. 

4. During the term, applications will be addressed to the justice 
duly allotted to the circuit within which the case arises. The court or the 
chief justice will seasonably instruct the clerk as to the distribution of 
applications during vacation, and whenever a circuit justice is tempo- 
rarily absent or disabled. 

5. A justice denying an application made to him will note his 
denial thereon. Thereafter, unless action on such application is by law 
restricted to the circuit justice, or is out of time under Rule 34 (3), the 
party making the application may renew the same to any other justice, 
subject to the provisions of this rule. Except where the denial has 
been without prejudice, such renewed applications are not favored. 

6. Any justice to whom an application for a stay or for bail is 
submitted may refer the same to the court for determination. 


51 


Stays 


1, Stays may be granted by a justice of this court as permitted by 
law; and writs of injunction may be granted by any justice in cases 
where they might be granted by the court. For supersedeas on appeal, 
see Rule 18; for stay pending review on certiorari, see Rule 27. 

2. All applications for stays or injunctions made pursuant to this 
or any other rule must show whether application for the relief sought 
has first been made to the appropriate court or courts below, or to a 
judge or judges thereof, and shall be submitted as provided in Rule 50. 
See Rules 18 (2) and 27. 

3. If an application for a stay addressed to the court is received 
in vacation, the clerk will refer it pursuant to Rule 50 (4). 
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Fees 


In pursuance of 28 U. S. C. § 1911, the fees to be charged by the 
clerk of this court are fixed as follows: 

(a) For docketing a case on appeal (except a motion to docket 
and dismiss under Rule 14 (3), wherein the fee is $25.00) or on petition 
for writ of certiorari or docketing any other proceeding, $100.00, to be 
increased to $150.00 in a case on appeal or writ of certiorari when oral 
argument is permitted. 





(b) For preparing the record for the printer, indexing the same, 
supervising the printing and distributing the printed copies to the jus. 
tices, the reporter of decisions, the library, and the parties or their 
counsel, 20 cents per folio of each 100 words; but where the necessary 
printed copies of the record as printed for the use of the court below 
are furnished, charges under this item will be limited to any additions 
printed here under the clerk’s supervision, plus a handling charge of 
$25.00 in cases in which oral argument is permitted. 

(ec) For preparing, on filing, for the printer, petitions for writs 
of certiorari, briefs, jurisdictional statements or motions at the request 
of counsel, when, in the opinion of the clerk, circumstances require, 
indexing the same, changing record references to conform to the pagina. 
tion of the printed record, and supervising the printing, 20 cents per 
folio of each 100 words. Neither the expense of printing nor the clerk’s 
supervising fee shall be allowed as costs in the case. See Rule 57 (3). 

(d) For making a copy (except a photographic reproduction) of 
any record or paper, and comparison thereof, 40 cents per page of 250 
words or fraction thereof ; for comparing for certification a copy (except 
a photographic reproduction) of any record or paper when such copy is 
furnished by the person requesting its certification, 10 cents for each 
page of 250 words or fraction thereof. 

For comparing with the original thereof any photographic repro. 
duction of any record or paper, when furnished by the person request- 
ing its certification, 5 cents for each page. 

(e) For a certificate and seal, $3.00. 

(f) For an admission to the Bar and certificate under seal, $25.00. 

(g) For a duplicate certificate of an admission to the Bar under 
seal, $10.00. 


PART IX. SPECIAL PROCEEDINGS 
53 
Proceedings in Forma Pauperis 


1. A party desiring to proceed in this court in forma pauper 
shall file a motion for leave so to proceed, together with his affidavit 
setting forth facts showing that he comes within the statutory require- 
ments. See 28 U. S. C. § 1915; Adkins v. DuPont Co., 335 U. 8S. 331 
One copy of each will suffice. Papers in cases presented under this rule 
should, whenever possible, comply with Rule 47. 

2. With the motion and affidavit there shall be filed the appropriate 
substantive document—statement as to jurisdiction, petition for writ of 
certiorari, or motion for leave to file, as the case may be—which shall 
comply in all respects with the rules governing the same, except that it 
shall be sufficient to file a single copy thereof. Notwithstanding any 
other provision of these rules, a party moving for leave to proceed 
in forma pauperis who shows that he was unable to obtain a certified 
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copy of the record in the court below without payment of fees and costs 
need not file such a record with his jurisdictional statement, petition for 
writ of certiorari, or motion for leave to file. 

38. When the papers required by paragraphs 1 and 2 of this rule 
are presented to the clerk, accompanied by proof of service as prescribed 
by Rule 33, he will, without payment of any docket or other fees, file 
them, and place the case on the miscellaneous docket. 

4. The appellee or respondent in a case in forma pawperis may 
respond in the same manner and within the same time as in any other 
ease of the same nature, except that the filing of a single response, type- 
written or otherwise duplicated, with proof of service as required by 
Rule 33, will suffice whenever petitioner or appellant has filed unprinted 
apers. 

- 5, While making due allowance for cases presented under this rule 
by persons appearing pro se, the clerk will refuse to receive any motion 
for leave to proceed in forma pauperis when it and the papers submitted 
therewith do not comply with the substance of this court’s rules, or 
when it appears that the accompanying papers are obviously out of time. 

6. If, in a case presented under this rule, the court enters an order 
noting or postponing probable jurisdiction, or granting a writ of cer- 
tiorari, and the case is set down for argument, it will be transferred to 
the appellate docket, and the court will make such order respecting the 
furnishing and printing of the record as may be appropriate. The court 
may, in any case presented under this rule, require the furnishing and 
printing of the record prior to its consideration of the motion papers. 

7. Whenever the court appoints a member of the bar to serve as 
counsel for an indigent party, the briefs prepared by such counsel will, 
unless he requests otherwise, be printed under the supervision of the 
clerk; and the clerk will in any event reimburse such counsel to the 
extent of first-class transportation from his home to Washington and 
return in connection with the argument of the cause. 


54 
Veterans’ and Seamen’s Cases 


1, A veteran suing to establish reemployment rights under the pro- 
visions of Section 9 (d) of the Universal Military Training and Service 
Act, as amended (50 U. S. C. App. § 459 (d)), or under similar pro- 
visions of law exempting veterans from the payment of fees or court 
costs, may proceed upon typewritten papers as under Rule 53, except 
that the motion shall ask leave to proceed as a veteran, the affidavit 
shall set forth the moving party’s status as a veteran, and the case will 
be placed on the docket that would have been appropriate for its dispo- 
sition had it been presented on printed papers. 


2. A seaman suing pursuant to 28 U. S. C. § 1916 may proceed 
without prepayment of fees or costs or furnishing security therefor, but 
he is not relieved of printing costs nor entitled to proceed on typewritten 
papers except by separate motion, or unless, by motion and affidavit, he 
brings himself within Rule 53. 


PART X. DISPOSITION OF CAUSES 
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Opinions of the Court 


1, All opinions of the court shall be handed to the clerk imme. 
diately upon the delivery thereof. He shall cause the same to be printed 
and shall deliver a copy to the reporter of decisions. 

2. The original opinions shall be filed by the clerk for preservation, 

3. Opinions printed under the supervision of the justices deliver. 
ing the same need not be copied by the clerk into a book of records; but 
at the end of each term he shall cause them to be bound in a substantial 
manner, and when so bound they shall be deemed to have been recorded, 


56 
Interest and Damages 


1. Where judgments for the payment of money are affirmed, and 
interest is properly allowable, it shall be calculated from the date of 
the entry of the judgment below until the same is paid, at the same rate 
that similar judgments bear interest in the courts of the State where 
such judgment was rendered. 

2. In all cases where an appeal delays proceedings on the judg- 
ment of the lower court, and appears to have been sued out merely for 
delay, damages at a rate not exceeding 10 per cent., in addition to in. 
terest, may be awarded upon the amount of the judgment. 

3. In cases in admiralty, damages and interest may be allowed 
only if specially directed by the court. 

4. Where a petition for writ of certiorari has been filed, and there 
appears to be no ground for granting such a writ, the court may, in 
appropriate cases, adjudge to the respondent reasonable damages for 
his delay. 


57 
Costs 


1. In all cases of affirmance of any judgment or decree by this 
eourt, costs shall be paid by appellant or petitioner unless otherwise 
ordered by the court. 

2. In cases of reversal or vacating of any judgment or decree by 
this court, costs shall be allowed to the appellant or petitioner, unless 
otherwise ordered by the court. The cost of the transcript of record 
from the court below shall be a part of such costs, and be taxable in 
that court as costs in the case. 

3. The cost of printing the record in this court is a taxable item. 
The cost of printing briefs, motions, petitions, and jurisdictional state 
ments is not a taxable item. 

4. In cases where questions have been certified, including such 
eases where the certificate is dismissed, costs shall be equally divided 
unless otherwise ordered by the court; but where the entire record has 
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been set up (Rule 28, par. 2), and a decision is rendered on the whole 
matter in controversy, costs shall be allowed as provided in paragraphs 
1 and 2 of this rule. 

5. No costs shall be allowed in this court either for or against the 
United States or an officer or agency thereof, except where specially 
authorized by statute and directed by the court. 

6. When costs are allowed in this court, it shall be the duty of 
the clerk to insert the amount thereof in the body of the mandate, or 
other proper process, sent to the court below, and annex to the same the 
pill of items taxed in detail. The prevailing side in such a case is not 
to submit to the clerk any bill of costs. 

7. In appropriate instances, the court may adjudge double costs. 


58 
Rehearings 


1. A petition for rehearing of judgments or decisions other than 
those denying or granting certiorari, may be filed with the clerk in 
term time or in vacation, within twenty-five days after judgment or 
decision, unless the time is shortened or enlarged by the court or a 
justice thereof. Such petition must briefly and distinctly state its 
grounds; it must be supported by a certificate of counsel to the effect 
that it is presented in good faith and not for delay; it must be printed 
in conformity with Rule 39; and forty copies, one of which shall bear 
the manuscript signature of counsel to the certificate, must be filed, 
accompanied by proof of service as prescribed by Rule 33. A petition 
for rehearing is not subject to oral argument, and will not be granted, 
except at the instance of a justice who concurred in the judgment or 
decision and with the concurrence of a majority of the court. 

2. A petition for rehearing of orders on petitions for writs of 
certiorari may be filed with the clerk in term time or vacation, subject 
to the requirements respecting time, printing, number of copies fur- 
nished, manuscript signature to certificate, and service, as provided in 
paragraph 1 of this rule. Any petition filed under this paragraph must 
briefly and distinctly state grounds which are confined to intervening 
circumstances of substantial or controlling effect (e. g., Sanitary Re- 
frigerator Co. v. Winters, 280 U. S. 30, 34, footnote 1; Massey v. United 
States, 291 U. S. 608), or to other substantial grounds available to peti- 
tioner although not previously presented (e. g., Schriber-Schroth Co. v. 
Cleveland Trust Co., 305 U. 8. 47, 50). Such petition is not subject to 
oral argument. A petition for rehearing filed under this paragraph 
must be supported by a certificate of counsel to the effect that it is pre- 
sented in good faith and not for delay, and counsel must also certify that 
the petition is restricted to the grounds above specified. 

3. No reply to a petition for rehearing will be received unless re- 
quested by the court. No petition for rehearing will be granted in the 
absence of such a request and an opportunity to submit a reply in re- 
sponse thereto. 

4. Consecutive petitions for rehearings, and petitions for rehearing 
that are out of time under this rule, will not be received. 
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59 
Process; Mandates 


1. All process of this court shall be in the name of the President 
of the United States, and shall contain the given names, as well as the 
surnames, of the parties. 

2. Subject to paragraph 3 of this rule, mandates shall issue as of 
course after the expiration of twenty-five days from the day the judg. 
ment is entered, unless the time is shortened or enlarged by an order 
of the court or of a justice thereof, or unless the parties stipulate that 
it be issued sooner. Except in cases where the twenty-five day period 
expires in vacation, the filing of a petition for rehearing will, unles 
otherwise ordered, stay the mandate until disposition of such petition, 
and if the petition is then denied, the mandate shall issue forthwith. 

3. In cases coming from federal courts, a formal mandate shall not 
issue unless specially directed. In the absence of such direction, it shall 
suffice for the clerk to send to the proper court, within the time and 
under the conditions set out in paragraph 2 of this rule, a copy of the 
opinion or order of this court, and a certified copy of the judgment of 
this court, which in cases under this paragraph shall include provisions 
for the recovery of costs if any are awarded. 


60 
Dismissing Causes 


1. Whenever the parties thereto shall, by their attorneys of record, 
file with the clerk an agreement in writing that an appeal, petition for 
or writ of certiorari, or motion for leave to file or petition for or extra- 
ordinary writ be dismissed, specifying the terms as respects costs, and 
shall pay to the clerk any fees that may be due him, the clerk shall, 
without further reference to the court, enter an order of dismissal. 

2. Whenever an appellant or petitioner in this court shall, by his 
attorney of record, file with the clerk a motion to dismiss a proceeding 
to which he is a party, with proof of service as prescribed by Rule 33, 
and shall tender to the clerk any fees and costs that may be due, the 
adverse party may within fifteen days after service thereof file an objec- 
tion, limited to the quantum of damages and costs in this court alleged 
to be payable, or, in a proper case, to a showing that the moving party 
does not represent all appellants or petitioners if there are more than one. 
The clerk will refuse to receive any objection not so limited. 

3. Where the objection goes to the standing of the moving party 
to represent the entire side, the party moving for dismissal may within 
ten days thereafter file a reply, after which time the matter shall be 
laid before the court for its determination. 

4. If no objection is filed, or if upon objection going only to the 
quantum of damages and costs in this court, the party moving for dis- 
missal shall within ten days thereafter tender the whole of such addi- 
tional damages and costs demanded, the clerk shall, without further 
reference to the court, enter an order of dismissal. If, after objection 
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as to quantum of damages and costs in this court, the moving party does 
not respond with such a tender, then the clerk shall report the matter 
to the court for its determination. 
5. No mandate or other process shall issue on a dismissal under 
this rule without an order of the court. 
PART XI. ABROGATION OF PRIOR RULES 
61 


Effective Date 


These rules shall become effective July 1, 1954, and shall be printed 
as an appendix to the United States Reports. The rules promulgated 
February 13, 1939, appearing in 306 U. S., Appendix, and all amend- 
ments thereof are rescinded, but this shall not affect any proper action 
taken under them before these rules become effective. 





APPENDIX TO RULES 
FORMS FOR NOTICES OF APPEAL 


1. The forms of notices of appeal contained herein are intended for 
illustration only, to show what is sufficient under Rule 10. 

2. The caption in each instance should be that of the cause being 
appealed, as it stood in the court in which the notice of appeal is to be 
filed under Rule 10 (3). Details of form should comply with the rules 
and practice of that court. 

3. The form and manner of signature of the notice of appeal should 
likewise comply with the rules of the court in which the notice is to 
be filed. 

- 4, Any form of service authorized by Rule 33 (1) may be em. 
ployed, and proof of service may be made by any of the means authorized 
by Rule 33 (3). 


Form 1. Notice of Appeal from Federal Court, Civil Case! 


United States District Court for the ———————— District 
of . Division ? 





A. B. C. Corp., PLAINTIFF, v. UNITED STATES OF AMERICA, 
INTERSTATE ComMERCE Commission, D. E. F. R. R. Co., er At., 
DEFENDANTS 


Crvm Action No. ——? 
Noticr or APPEAL TO THE SUPREME CouRT OF THE UNITED STATES 


I. Notice is hereby given that A. B. C. Corp., the plaintiff above 
named, hereby appeals to the Supreme Court of the United States from 
the * (final order dismissing the complaint) ,* entered in this action on 

, 19 ; 

This appeal is taken pursuant to 28 U. 8. C. § 1253.4 

II. The clerk will please prepare a transcript of the record in this 
cause, for transmission to the Clerk of the Supreme Court of the United 
States, and include in said transcript the following: 


(Here list each of the items to be included in the transcript 
of record). 





III. The following questions are presented by this appeal: 


(Here list the questions presented, formulated as prescribed by 
Rule 10 (2)).5 
[Signed ] 


Attorney for A. B. C. Corp. 
Address . 


Proof of Service’ 

I, ——————_, one of the attorneys for A. B. C. Corp., appellant 
herein, and a member of the Bar of the Supreme Court of the United 
States,® hereby certify that on the day of —————_—_, 19—, 
I served copies of the foregoing Notice of Appeal to the Supreme Court 
of the United States on the several parties thereto, as follows: 
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1. On the United States, by leaving a copy thereof at the office of 
___—,, Esq., United States Attorney for the --—————— Dis- 
triet o& ———————, at Room ——, Federal Building, A 
and by mailing a copy in a duly addressed envelope, with air mail post- 
age prepaid,” to The Solicitor General, Department of Justice, Wash- 
ington 25, D. C. 

= On the Interstate Commerce Commission, by mailing a copy, in 
a duly addressed envelope, with air mail postage prepaid," to 
, Esq., its Chief Counsel, at the offices of the Commission, Wash- 
ington 25, D. C.” 

3. On D. E. F. R. R. Co., G. H. Ry. Co., ’ 

, intervening defendants, by mailing copies in duly addressed en- 
velopes, with first class postage prepaid,’* to their respective attorneys of 
record, as follows: 

















To ——————__, Esq., Attorney for D. E. F. R. R. Co., (ad- 
dress) ; 
To ——————_, Esq., Attorney for G. H. Ry. Co., (address) ; 
(list each party or attorney served). 
[Signed] 
Attorney for A. B. C. Corp. 
Address ° 





Notes to Form 1 


1This presupposes a civil action pursuant to 28 U. S. C. §§ 2321-2325 to set 
aside an order of the Interstate Commerce Commission. 

2Since this is accordingly a civil action in a federal court, the form of the 
caption is governed by the Federal Rules of Civil Procedure, subject to such modi- 
fication as may be required by local rules and practice. 

8 Describe order or judgment as indicated in Form 27, F. R. Civ. P. 

4This is the statutory provision authorizing the appeal in the case supposed; 
for other classes of cases, appropriate change in statutory reference must be made. 

5Note that the substance of the questions presented may not be altered after- 
wards. Rule 15 (1)(c)(2); Rule 40 (1)(d)(2). 

6 The form of signature on the facts supposed is governed by the Federal Rules 
of Civil Procedure, subject to such modification as may be required by local rules 
and practice. 

*Proof of service may be made by indorsement on the document served, or by 
separate instrument, or by a combination of both; see Rule 33 (3). 

8Only a member of the Bar of the Supreme Court may certify to service. Rule 
33 (3)(b). Service effected by any person not a member of the Bar of the Supreme 
Court must be proved by affidavit. Rule 33 (3)(c). 

®Service may be effected by leaving a copy at the office of counsel. Rule 
33 (1). And, where the United States is a party, the notice of appeal must be served 
on an attorney of record who represented the United States in the court whose 
judgment is sought to be reviewed. Rule 33 (2). 

10 lf the United States is a party, service must likewise be made on the Solicitor 
General. Rule 33 (2). 

11 This presupposes a U. S. District Court 500 miles or more from Washington, 
hence air mail postage is required. Rule 33 (1). 

12Since the Interstate Cumaencs Commission is an agency authorized by law 


to appear in its own behalf, it must also be served. Rule 33 (2) 

18This presupposes that counsel for the non-government defendants are less 
than 500 miles distant from the person effecting service, hence ordinary first class 
Postage suffices. Rule 33 (1). 
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Form 2. Notice of Appeal from State Court, Civil Case 
In the Supreme Court of the State of 1 
A. B. C., APPELLANT, v. D. E. F., APPELLEE 
No. a 
Notice oF APPEAL TO THE SUPREME COURT OF THE UNITED Statgs 


I. Notice is hereby given that A. B. C., the appellant above named, 
hereby appeals to the Supreme Court of the United States from the fina} 
judgment * of —__—_————‘ (affirming, dismissing, etc.)® entered jp 
this action ® on ———————_,, 19—. 

This appeal is taken pursuant to 28 U.S. C. § nd 

II. The clerk will please prepare a transcript of the record in this 
cause, for transmission to the Clerk of the Supreme Court of the United 
States, and include in said transcript the following: 


(Here list the items to be included in the transcript of record), 


III. The following questions are presented by this appeal: 


(Here list the questions presented, formulated as prescribed by 
Rule 10 (2)).8 
[Signed ] 


Attorney for A. B. C., Appellant 
Address ° 


Proof of Service 











I, , a (stenographer) (clerk) (attorney) in the 
office of Messrs. , attorneys of record for A. B. ©, 
appellant herein, depose and say '° that on the —— day of , 
19 , | served a copy of the foregoing Notice of Appeal to the Supreme 
Court of the United States on D. E. F., appellee herein, by delivering the 
same to (the receptionist)!! in the offices of , counsel 
of record for said D. E. F., located at 


[Signed } 


Subscribed and sworn to before me, at 
day of , 19 























Notes to Form 2 


1 Rule 10 (3) provides that “If the appeal is taken from a state court, the notice 
of appeal shall be filed with the clerk of the court possessed of the record.” This 
may or may not be the supreme court of the state. . : 

The caption should be that of the court in which the notice of appeal is filed. 

2 The form and style of the case should conform to the rules of the court m 
which the notice of appeal is filed. 

; 3 Only final judgments or decrees of state courts are reviewable; see 28 U. S.C 
1257. 





4Here indicate the court in which the judgment or order sought to be reviewed 
was entered, which may or may not be the court in which the notice of appeal is filed. 


5Here describe generally the nature of the judgment or order sought to be 
reviewed, giving its date. Cf. Dept. of Banking v. Pink, 317 U. S. 264. 


6 Use the proper descriptive term under state law—suit, proceeding, action, etc., 
as the case may be. 
7 |ndicate whether the appeal is taken pursuant to § 1257 (1) or $ 1257 (2) of 


28 U. S. C., the only provisions currently authorizing appeals from state courts to 
the Supreme Court of the United States. 


8Note that the substance of the questions presented may not be altered after- 
wards. Rule 15 (1)(c)(2); Rule 40 (1)(d)(2). 

9The form of signature should comply with the rules of the court in which the 
notice of appeal is filed. 


10 This presupposes service by one not_a member of the Bar of the Supreme 
Court, hence service must be proved by affidavit. Rule 33 (3)(c). 


11Service by delivery to a clerk in the office of counsel is sufficient under 
Rule 33 (1). 
12 Here insert official character of person before whom the affidavit is sworn. 


Form 3. Notice of Appeal from State Court, Criminal Case 
In the Supreme Court of the State of ————————-! 
M. N. O., APPELLANT, v. STATE OF 
No. 3 
Notice OF APPEAL TO THE SUPREME CourRT OF THE UNITED STATES 


I, Notice is hereby given that M. N. O., the appellant above named, 
hereby appeals to the Supreme Court of the United States from the final 
order * of —_—_____—_ # (affirming the judgment of conviction) ,° en- 
tered herein on 

This appeal is taken pursuant to 28 U. 8. C. § 

Appellant was convicted of the crime of ————————, in violation 
of ———————_ ;? was sentenced to years confinement at hard 
labor (and to pay a fine of $—————-) ;® (and is presently confined at 
——————-) (and is presently enlarged on bail in the sum of $———) 
(and is not now in custody or enlarged on bail).® 





(Parts II and III and signature, same as in corresponding por- 
tions of Form 2). 


Proof of Service 


I, —_———_, Assistant Attorney General of the State of 
—"» hereby acknowledge receipt of a copy of the foregoing Notice 
: Appeal to the Supreme Court of the United States, this 

y of , 19 





[Signature] 1 
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Notes to Form 3 


1, 2, 8, 4,5 Same as corresponding notes under Form 2. 

6 Indicate whether the appeal is taken pursuant to § 1257 (1) or § 1257 (2) of 
28 U. S. C., the only provisions currently authorizing appeals from State courts to 
the Supreme Court of the United States. 

7 Describe the offense in general terms, and include a citation to the statute 
involved. 

8 Indicate the sentence imposed. 

® Indicate the place of confinement if the defendant below is in custody, and 
the amount of bail or recognizance if not in custody. 

10 Acknowledgment of service, if relied on to ot iy service, must be signed by 
counsel of record for the party served. Rule 33 (3)(a). 
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Motion to require certification of additional parts of record 26 

Nature of review on writ of certiorari 

Objections to jurisdiction 

Order granting or denying certiorari 

Original papers, provision for inspection 

Petition for certiorari, contents of 

Petition for certiorari to be printed 

Petition for certiorari, when single petition sufficient for re- 
view of several cases 

Printing and distribution of records 

Printing of entire record, court may require prior to ruling 
on petition 

Procedure in certiorari proceeding 

Record printed for use of court below, optional filing 

Reply or supplemental briefs 

Respondent may file additional portions of record 

Review on writ of certiorari 

State court decisions 19 (1) (a), 22 (1), (3) 

Stay pending review on certiorari 27 

Time for petitioning for writ 

To correct diminution of record, abolished 32 

Transcript of record, filing of 21 (1), (3) 


CHAMBERS. 

Practice in chambers 
CITATION. 

Citation on appeal abolished 
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CLERK. Page 
Fees to be charged by clerk, table of ..... 33 
Office at seat of Government 1 
Office hours of clerk’s office 1 
Opinions of court, clerk shall print, file and bind 36 
Original or file copies of pleadings and papers may not be 

withdrawn by litigants 1 ( 1 
Original records and papers, removal from office restricted 1 1 
printing of records, preparation and supervision 23 
Recesses and adjournments of court, clerk may be directed 

to announce 4 2 
Records and papers, removal restricted 1 


COMPUTATION OF TIME. 
How time computed 21 
CONSOLIDATION. 


Consolidation of cases for argument, where same question 
NGL 6 66S WA ale ts 00 06 KOE RA RS aa Oo 43 


CONTINUANCE. 
End of term, all docketed cases continued to next term .... 


COSTS. 


Assessment and payment of costs 

Bond for costs on appeal abolished 

Certified cases, allowance of costs 

Dismissal of appeal for non-prosecution, order for costs ... 
Double costs, court may adjudge 

Mandate, clerk to state amount of costs in 

Printing of record, to whom cost charged 

Seamen’s cases 

United States, costs ordinarily not allowed for or against .. 
Veterans’ cases 


COURT OF CLAIMS. 


Certiorari to review judgments 
Questions certified by court of claims 


COURT OF CUSTOMS AND PATENT APPEALS. 
Certiorari to review judgments 
COURTS OF APPEALS. 


Questions certified by court of appeals 
Review by appeal 
Review by certiorari 


OUSTODY OF PRISONERS. See Habeas Corpus. 
DAMAGES. 


Admiralty cases, damages allowed only if court directs . 
Award of damages to respondent where petition for cer- 
tiorari without basis 
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DEATH. 


Death of party, procedure upon 
Public officer, procedure on death of 
Revivor of case 





DELAY. Rule 


Page 
Damages may be adjudged to respondent on certiorari, when 56 (4) 


Damages where appeal taken merely for delay 


DIAGRAMS. 
Diagrams in evidence in case, custody of marshal 
DISBARMENT. 


Disbarment of members of bar of this court 
Disbarment order, concurrence of majority of participating 
justices required 


DISMISSAL. 


Agreement of parties in writing 
Appeals, dismissal for non-prosecution 
Clerk may enter dismissal order without reference to court, 
SE, enix Ga cihat et Ee 65 Nun ney © pind. 05 & 8000 60 (1), (‘> 
Dismissal of causes generally 
Mandate not to issue on dismissal unless court orders 
Objection to dismissal 


DOCKET. 
Continuance to next term of cases on docket at end of term 3 (3) 
DOCKETING CASES. 


Appeal, docketing cases on 

Certified cases, docketing of 

Certiorari, docketing cases on 

Clerk’s fee 

Enlargement of time for docketing appeal 
Original cases, docketing of 

Time for docketing appeal 


EFFECTIVE DATE. 

Date when these rules become effective 
EXHIBITS. 

Exhibits in evidence in case, custody of marshal 
EXTENSION OF TIME. 


Appeal, extension of time for docketing 

Briefs, extension of time for filing 

Certiorari, application for extension of time for petitioning 

for writ 

Certiorari, extension of time for petitioning 

Clerk, when may grant extension of time for filing briefs 
without reference to court 

Duty of party to whom extension of time is granted 

Extension of time generally 


EXTRAORDINARY WRITS. 


Certiorari, common law writ of 

Considerations governing issuance 

Habeas corpus, writ of 

Mandamus, writ of 

Motion for leave to file petition 

Petition for extraordinary writ 

Procedure on applications for extraordinary writs 
Prohibition, writ of 


FEES. 


Docket 1 
Seamen’ 
Table of 
Veteran: 


Content: 
Distribu 
Multiple 
Printing 
Proof o 
When a 





FEES. See also Costs. 


Docket fee, when payment to be made 
Seamen’s cases 

table of fees to be charged by clerk 
Veterans’ cases 


FORMA PAUPERIS. 
proceedings in forma pauperis 


FORMS. 
see Appendix to rules 


HABEAS CORPUS. 


IN FORMA PAUPERIS. 
Proceedings in forma pauperis 
INJUNCTION. 


Application for injunction must show whether application 
has first been made to court below 
Justice may grant writ, when 


INTEREST. 


Admiralty cases 
Calculation of interest on money judgments 


JOINT JUDGMENT. 
Appeal from 
JUDGMENTS. 


Damages where appeal taken merely for delay 
Interest on judgments, calculation of 
Joint or several judgment, appeal from 


JURISDICTIONAL STATEMENT. 


Contents of 

Distribution to court by clerk 

Multiple appeals, single jurisdictional statement suffices ... 
Printing, requirement as to 

Proof of service 


JUSTICES. 


Application for extension of time to petition for certiorari, 
Trequirements for 

Applications to individual justices 

Chambers, proceedings in 

Custody of prisoners in habeas corpus proceedings, orders 
relative to 

Extension of time, application timely if presented to clerk 
within period sought to be extended 

Extension of time, party to whom justice grants extension 
has duty to notify promptly all other parties 





JUSTICES—Continued. 


Extension of time, when application once denied may not be 
renewed before another justice 

Hearings before individual justices 

Injunction, when justice may issue 

Majority required for order of disbarment 

Motions addressed to individual justices 

_— copies of records to be distributed to justices by 
clerk .. 

Quorum, justice may adjourn court in absence of 

Reference to court, justice may refer application for stay or 
for bail to court 

Rehearings, petition for rehearing will not be granted except 
at instance of a justice who concurred 

Stay on ap~ application to justice 

Stay pen“ eview on certiorari, application to justice . 

Stays generally 

Time for applying for certiorari, justice may extend .. 22 (1), 

Time for docketing case, justice may extend 13 

Time for filing cross-designation of parts of record to be in- 
cluded, justice may extend 12 


LAW CLERKS. 


Barred from ever participating in case pending during 
service .. 


Practice as attorney in any court or before any government 
agency forbidden 

Practice as attorney in this court barred for two years after 
separation 


LIBRARY. 

Books not to be removed from building 
Regulations governing library 

To whom open 

MANDAMUS. 

Writ of 


MANDATE. 


Cases from federal courts, formal mandate will not issue 
unless directed 

Mandate does not issue on denial of petition for certiorari 25 

Mandate not to issue upon dismissal of cause unless court 
orders .. 

Petition for rehearing, when filing stays mandate 

When mandates issue 


MARSHAL. 


Court may direct marshal to announce recesses and ad- 
journments 


MISCELLANEOUS DOCKET. 


Forma pauperis cases 
Motions for leave to file petitions for extraordinary writs .. 


MODELS. 


Models forming part of evidence in case, custody of marshal 
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MOTIONS. 


admission of foreign attorney for particular case 

Admissions to practice granted only upon oral motion 

Argument, oral argument on motions not to be heard unless 
court orders 

Brief in opposition 

Brief in support of motion 

Distribution to court of motion to dismiss or affirm 

Filing with clerk 

Motion for leave to file application for extraordinary writ 

Motions addressed to individual justices, procedure upon .. 

Motion to affirm 

Motion to affirm may be united with motion to dismiss .... 

Motion to dismiss 

Motion to dismiss or affirm 

Motion to require certification of additional parts of record 


Oral argument, not to be heard unless court orders 

Presenting in open court, limited 

Printed motions, compliance required with rule as to printed 
briefs . . 

Printed motions, form and style of 

Printing of motion to dismiss or affirm 

Printing, when required 

Proof of service 

Proof of service of motion to dismiss or affirm 

Requirements as to motions generally 

Typewritten motions, form of 

Typewritten motions, when permitted 


NOTICE. 


Admission of foreign attorney for particular case, notice 
SEs. 50.00.64. b2)0..0.8/6.0,0/8.0/0 orb doit. 6.0 CREE SURE Oe 


Notice of appeal 10 (1), (2), (3 


Notice of appeal, forms for 
Notification of court below and counsel of order granting or 
denying certiorari 


NOTICE OF APPEAL. See Appeal. 

OATH. 

Form of oath upon admission of attorney to practice 
OPINIONS. 


Clerk to file original opinions 
Clerk to have opinions bound 
Clerk to have opinions printed 


ORAL ARGUMENT. See Argument. 
ORIGINAL ACTIONS. 


Briefs in opposition 


Defendant, time for serving summons on 
Docket fee 
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ORIGINAL ACTIONS—Continued. 


Procedure in original actions 
Process against State, served on governor and attorney 
general. . 
Rules of Civil Procedure as guide to procedure in original 
actions . . 


PETITION. 


Petition for allowance of appeal abolished 
Petition for certiorari 

Petitions for extraordinary writs 

Printed petitions, form and style of 


POSTPONEMENT. 
Postponement of cases on calendar 
PRINTING. 


Certified cases, printing of record and briefs 29 (4), (5) 
Clerk shall refuse to receive document not printed in con- 

formity with rule 39 (4) 
Cost of printing record, payment by appellant or ee 


of estimate ( 
Designation of portions of record to be printed 17 (1), (2), 3). 26 
Fees of clerk for printing 52 (b), (c) 
Form of printed documents 39 
Jurisdictional statements 
Motions to be printed, when 
Motions to dismiss or affirm 
Petitions for certiorari 
Petitions for rehearing 
Petitions for extraordinary writs 
Records, printing of 
Style of printing of documents 


PROBABLE JURISDICTION. 

Order noting probable jurisdiction, effect of 
PROCESS. See also Service; Summons. 
Form of process of this court 
PROHIBITION. 

Writ of prohibition 

PROOF OF SERVICE. 


Briefs, requirement of proof of service 

Forms of proof of service 

How shown 

Jurisdictional statement on appeal 

Original actions 

When required must accompany document at time of filing 
with clerk 


PUBLIC OFFICERS. 
Officer who has ceased to hold office, proceedings 


QUORUM. 
Absence of quorum, adjournment in 
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RECESS. See also Adjournment; Sessions. 
Clerk or marshal may be directed to announce .... 


. See also Appeal; Certified Questions; Certio- 

rari; Extraordinary Writs; In Forma Pauperis. 

Certified cases, certificate constitutes record 

Cost of printing record charged to party against whom costs 
are taxed 

Cross-writ of certiorari to same judgment, single record 
sufficient 

Fees of clerk for printing 

foreign-language matter, translation 

Multiple appeals from same judgment, single record suffi- 
cient . . 

Original papers, provision for inspection 

Printed records, form of 

Printing of records 

Reference to record in briefs 


REHEARING. 


Consecutive petitions will not be received 58 
Oral argument, petition for rehearing not subject to .. 58 (1), 
Out-of-time petitions will not be received 58 
Petition for rehearing, requirements as to 

Reply to petition 

Time for filing 

When petition for rehearing may be granted 


REPORTER OF DECISIONS. 


Opinions of court, clerk to deliver copy to reporter of de- 


Records, clerk to deliver copy of printed records to reporter 
of decisions 


REVIVOR. 
Revivor of cases 
RULES OF CIVIL PROCEDURE. 


Rules of Civil Procedure as guide to procedure in original 
actions . . 


RULES OF THIS COURT. 
Appendix to rules 

Effective date of 
SATURDAY. 


Arguments will not be heard on Saturday 
Open sessions of court will not be held on Saturday 


SAVING CLAUSE. 


Proper action taken under prior rules unaffected by their 
abrogation . . 


SEAMAN. 


Suits by seamen 





SECRETARIES TO JUSTICES. Rule gTIPUL 


Barred from ever participating in case pending during Dismiss: 
Portion: 
Practice as attorney in any court or before any government sti] 
agency forbidden 7 Portion: 
Practice as attorney in this court barred for two years after 
separation 


SERVICE. 


Air mail, when required 
How made 
Mail, how service by mail made Substitu 
Proof of service, how shown 
Proof of service of briefs, requirement SUMMA 
Proof of service, when required must accompany document 
at time of filing 
Solicitor General, service upon where United States or 
agency is party 
State as adverse party in original action, service on governor 
and attorney general 
United States or agency, service on 33 Form 0! 
Process 
SESSIONS. Service 
Summo} 


Amount 


Hours when open sessions held SUPER: 
Saturday, no open sessions on 


Applica’ 
SEVERANCE. Bond . | 


On appt 
TERM. 


Adjourt 

Service on Solicitor General where United States or agency Annual 
is party 33 End of 

Final d 

STATE COURTS. no 
Special 


Summons and severance abolished 


SOLICITOR GENERAL. 


Appeal from state court in criminal case, time for taking 11 (1) 
Appeal from state court, time for taking 11 
Appeal from state court, where notice of appeal filed 

Certiorari to review state court judgments 


STATEMENT AS TO JURISDICTION. See Jurisdictional 
Statement. 


STAY. 


Appeal, stay of judgment on 

Application for stay, should show whether application has 
been made below 

Application for stay, to whom made 

Certiorari, stay pending review on 

Justice may grant stay, when 

Justice may refer application to court 

Stay of judgment on appeal 

Stay pending review on certiorari 

Vacation, receipt of application in 





gfIPULATION. Rule 


Dismissal of appeal by stipulation of parties 14 
Portions of record to be designated on appeal, parties may 
stipulate . . 12 (3) 
portions of record to be printed, parties may stipulate 
17 (3), 29 (4) 


SUBMISSION. 


Submission of cases on briefs without oral argument 45 


SUBSTITUTION. 
Substitution of parties 
SUMMARY CALENDAR. 


Amount of time allowed for oral argument of case on sum- 
mary calendar 
When case will be placed on summary calendar 


SUMMONS. 


Form of process of this court 

Process against State in original actions 
Service on defendant in original actions 
Summons and severance abolished 


SUPERSEDEAS. 


Adjourned terms 

Annual term to begin first Monday in October 

End of term, all docketed cases continued 

Final date for argument or submission of cases, to be an- 
nounced . . 

Special terms 


TIME. 


Appeals, time for taking 

Argument, amount of time allowed for 

Brief opposing motion to dismiss, time for filing 
Briefs on merits, time for filing 

Certiorari, time for petitioning for 

Computation of time 

Designation of portions of record to be printed .. 
Distribution of appeal papers to court by clerk 
Extension of time for docketing appeal 

Extension of time for petitioning for certiorari 
Extension of time generally 

Half holidays 

Holidays 

Motion to dismiss or affirm, time for filing 

Service of summons on defendant in original action, return 


day .. 9 
Stipulation by parties as to portions of record to be printed 17 
Sundays . . 34 


Page 





TRANSCRIPT OF REOORD. Rule 


How prepared .......secescccseccvcvccsececesess AZ (2), (8) 


PE QUIS. 0 6 Ath Sd bid 0 werdie'c RO 099 SMES RS dxle Bd oh 21 
What to include secececescesccceces LZ (2), (8) 


TRANSLATIONS. 


Foreign-language matter in record, court may order trans- 
lation . . 


TYPEWRITTEN PAPERS. 
Form of typewritten papers 
UNITED STATES. 


Costs ordinarily not allowed for or against 
VACATION. 

Application for stay received in vacation 

Applications received during vacation, distribution ‘ot 
VETERANS. 

Suits by veterans 

WAIVER. 


Briefs, waiver of right to file brief in opposition to motion to 
dismiss or affirm 


WRITS. 


Certiorari, common law writ of 

Certiorari to correct diminution of record, abolished 
Certiorari, writ of 

Extraordinary writs 

Habeas corpus 

Mandamus, writ of 

Prohibition, writ of 





